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DECISION AND ORDER - AWARDING BENEFITS

This is a claimfor worker’s conpensation benefits under the
Longshore and Harbor W rkers’ Conpensation Act, as anended (33
US C 8901, et seq), herein referred to as the "Act.” The
heari ng was held on March 29, 2002 in New London, Connecticut, at
which tinme all parties were given the opportunity to present
evi dence and oral argunents. The followng references wll be
used: TR for the official hearing transcript, Aj EX for an
exhibit offered by this Admnistrative Law Judge, CX for a
Caimant’ s exhibit, DX for a Director’s exhibit, EX for an exhibit
of fered by Westinghouse Electric and RX for an exhibit offered by
El ectric Boat. This decision is being rendered after having given
full consideration to the entire record.

Stipulations and Issues
The parties stipulate, and | find:

1. The Act applies to this proceeding.

2. Decedent and bot h Enpl oyers were i n an enpl oyee- enpl oyer
relationship at certain tines.

3. G ai mant al |l eges that her husband suffered an injury on
Novenber 19, 1999 in the course and scope of his enploynent and
that his death on March 30, 2000 was causally related to such
injury.

4. Cl ai mant gave the Enployer notice of the injury in a
timely fashion.

5. Caimant filed tinely clains for conpensation and the
Enpl oyer filed tinmely notices of controversion.

6. The parties attended an informal conference on June 20,
2001.

7. The applicable average weekly wage is $450.64, the
Nati onal Average Wekly Wage as of the date of Decedent’s injury
and deat h.

8. Nei t her enpl oyer has paid any benefits herein.

The unresolved issues in this proceeding are:

1. Whet her Decedent’s | ung cancer is causally related to his
maritime enpl oynent.

2. If so, the nature and extent of his disability.
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3. Claimant’s entitlenment to an award of Death Benefits and
rei mbursenment of funeral expenses.

4. Decedent’s entitlenent to nedi cal benefits.
5. Responsi bl e Enpl oyer.
6. Applicability of Section 8(f) of the Act.

Post - hearing evidence has been adm tted as:

Exhi bit No. [tem Filing Date
Deposition Notices Filed By
Cl ai mant Rel ating to:

CX 19 Arthur De Graff, MD. 03/ 29/ 02
CX 20 Susan M Daum M D. 03/ 29/ 02

CcX 21 Robert Kraner 03/ 29/ 02
CX 22 Robert A. Brown 03/ 29/ 02
ALJ EX 17 This Court’s ORDER establishing 04/ 01/ 02

a post-hearing evidentiary and
briefing schedul e

CX 23 Notice Relating To The Reschedul i ng 04/ 08/ 02
of the deposition of Dr. De Gaff

CX 24 Notice Relating to the Rescheduling 04/ 17/ 02
of the deposition of M. Kramer

RX 10 Attorney Murphy’'s letter filing the 04/ 19/ 02

RX 11 April 16, 2002 Suppl enental Report 04/19/02
of Peter J. Barrett, MD.

CX 25 Attorney Enbry’'s letter filing the 04/26/02

CX 26 April 12, 2002 Deposition Testinony 04/ 26/ 02
of Dr. Daum as well as the

CX 26A Curriculum Vitae of Dr. Daum 04/ 26/ 02

CX 26B “ Some Additional References on 04/ 26/ 02
Asbestos and Lung Cancer , 7 by
Dr. Daum

RX 12 Attorney Murphy’s letter advising 04/30/02

t hat Decedent worked for the
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CX 27

CX

CX

CX

2

28

29

30

13

RX 14

RX 15

2

CX
CX

CX

CX
CX

ALJ EX 18 This

CX
CX

CX

16

17

31
32

33

34
35

36
37

38

Employer from October 24, 1977
through November 17, 1981

Attorney Oson’'s letter filing the 05/01/02
Deposition Testinony given on 05/ 01/ 02
April 4, 1978 by Bernard Guillotte

(3 vol unes)

Notice Relating to the Deposition 05/06/02
of Robert A. Brown

Noti ce Rescheduling the Depositions 05/ 06/ 02
of M. Kraner and M. Brown

Attorney Murphy’'s letter filing the 05/ 09/ 02
April 24, 2002 Deposition Testinony 05/ 09/ 02
of Dr. Barrett

Attorney Murphy’s letter filing 06/ 04/ 02
Data Rel ating to the Overhaul of 06/ 04/ 02

Submari nes by the Enpl oyer

Attorney Solod s letter confirmng 06/20/02
the briefing schedul e

Attorney Enbry’'s letter filing the 06/27/02

May 16, 2002 Deposition Testinony 06/27/02
of Robert Brown, as well as the

May 16, 2002 Deposition Testinony 06/27/02
of Robert Kramer

Attorney Oson’'s letter filing the 07/22/02
Parties’ Joint Request For An 07/ 22/ 02
Extension of Tine to file their
post - hearing briefs

Court’s ORDER granting 07/ 22/ 02
such extension

Attorney Oson’'s letter filing the 07/22/02

April 30, 2002 Deposition Testinony 07/ 22/ 02
of Dr. Arthur De Gaff

Claimant’s bri ef 08/ 02/ 02



RX 18 Enpl oyer’ s brief 08/ 05/ 02

The record was closed on August 5, 2002 as no further
docunents were fil ed.

Summary of the Evidence

WIlliamF. Bania (“Decedent” herein), who was born on June 23,
1943 and who recei ved vocational training at Northrop Institute of
Technol ogy, began working on Novenber 4, 1968 as a supervising
servi ce engi neer for the Wstinghouse Electric Conpany (“WEC or
Empl oyer 1). (CX 17) Decedent perfornmed his assigned duties at
the Goton, Connecticut shipyard of the Electric Boat Conpany
(“EBC’ or Enmployer 11), a maritime facility adjacent to the
navi gabl e waters of the Thanes Ri ver where EBC builds, repairs and
over haul s submarines. Decedent |left the enploy of WEC and, after
bei ng out of work for a while, he began working on Novenber 4, 1974
(or October 24, 1977 [RX 12]) as a Senior Operations Engi neer for
EBC at its G oton shipyard. (CX 13) Decedent left the enpl oy of
EBC in 1990 (or on Novenber 17, 1981). (RX 12) As Decedent’s
testi nony was not preserved by deposition, the nature and extent of
his maritime enploynent will be resolved by an analysis of the
history reports he gave to his doctors, as well as the testinony of
several of his co-workers, and this testinony will be discussed
bel ow.

Decedent’s nedical condition and his fatal illness are best
summari zed in the July 25, 2001 report of Dr. Susan M Daum D. D.
F.A.C.C.P., a Diplomat of the Anmerican Board of |nternal Medicine
and the American Board of Preventive Medicine (Qccupational
Medicine). In her report, Dr. Daum states as follows (CX 4):

“1 have reviewed the records on WIIliam Bania which include:
occupational history supplied by attorney, chest x-ray report dated
Novenber 19, 1999; CT scan of chest and brai n of Novenber 26, 1999;
adm ssion to The WIIliam Backus Hospital from Novenber 30 -
Decenber 6, 1999 and a death certificate dated March 30, 2000.

“ REVI EW CF MEDI CAL RECORDS: On Novenber 26, 1999, a CT scan
of the chest showed a 10 x 9 cmmass in the left upper |obe area.
A CT scan of the head showed two | esions one in the right thal anus,
and the other in the left frontal |obe area. He had sonme wei ght
| oss, however he attributed that to diet. He also reported sone
di sconfort in the left side of his chest. There was no history of
henmoptysi s or headache but he did report occasional dizziness. A
chest x-ray on Novenber 19, 1999 had shown a large, left hilar
mass.

“The CT scan was further interpreted. It showed a large nmass in
the left upper |obe nmeasuring 10 x 9 cm  The mass abutted the
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aortic arch and encased the left pulmonary artery and left major
bronchus. There were lymph nodes in the left hilum, subcarinal
areaand pretracheal retrocaval space. Abdominal CT scan showed an
enlarged left adrenal gland and central necrosis consistent with
metastatic disease. The liver also showed evidence of metastasis.

“The patient was admtted to WIIiam Backus Hospital Novenber 30 -
Decenber 6, 1999. He was 56 years old and was admitted for
net astatic lung carci noma i nvolving the brain. He was admtted for
further evaluation and treatnent. He had developed acute
bronchitis in Septenber of 1999 and was seen in a clinic where he
was treated with anti biotics. He subsequently devel oped hoar seness
of his voice. Endoscopy revealed left vocal cord paralysis. He
had a chest x-ray which showed a left |ung mass.

“Fi beropti c bronchoscopy was done on Decenber 1, 1999. Left upper
| obe carcinoma was found. The |eft mminstem bronchus contained
normal nucosa except for slight inflammtion. No endobronchi a
| esions were seen in the left | ower | obe subsegnent. The |ingular
segnent was occluded with the mass, however. The pathol ogy of the
bronchi al bi opsi es (S99-8851) showed fi ndi ngs consi stent with snal |
cell carcinoma of the internediate cell type wth neuroendocrine
features. Micin stains were negative...

“A record dated March 1, 2000, from The Norwi ch Cancer Center
i ndi cates that he had conpl eted whol e brain radi ot herapy and four
cycl es of chenot herapy with Taxol, etoposide and sisplatin. Chest

x-ray at the end of three cycles showed no significant change. In
February, 2000 he had progressi ve weakness and ataxia associ at ed
with severe falling. He responded to cortisone although no

nmetastati c di sease or hematoma was found in the brain. He was al so
dehydr at ed. He was noted in March of 2000, to have a 70 pound
wei ght | oss since the original diagnosis. Much di sconfort had
occurred because of radiation treatnents and 7 courses of
chenot herapy. He refused further therapy except for confort.

“He died on March 30, 2000 at the age of 56. The cause of death
was extensive small cell carcinoma of the lung present for 3 %
nont hs. No autopsy was perforned.

“ OCCUPATI ONAL HI STORY: M. Bania was enployed by the
West i nghouse Conpany at El ectric Boat between 1968 and 1974. He
al so actually worked for Electric Boat between 1974 and 1990. From
1968 t hrough the | ate 1970's, he had extensive exposure to asbestos
com ng fromthe insul ati on and renoval of asbestos materials being
pl aced on the submari nes.

“While working for the Westinghouse Conpany, boilers were being
installed into the submarines. He spent a great deal of tine
wor ki ng on the vessels and in the engine roons and reactor roons
during this entire tine. He was extensively exposed to asbestos
comng from insulation and renoval of asbestos from piping and
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boilers. He was also exposed to asbestos welding blankets.

“I'n 1974, he left Westinghouse and went to work as an engi neer and
outside machinist for Electric Boat. He had sone additional
exposure to asbestos between 1974 and about the md 1970's which
canme from asbestos that was being noved and installed onboard
vessels, as well as sone exposure from gasket material.

“PAST MEDI CAL HI STORY:

Medi cal 111 nesses: Depression and al cohol abuse
treated Wi th psychi atric
hospitalization in about 1991.
COPD

Surgical 1llnesses Left knee surgery, 1960's.

and Injuries: Henor r hoi dect ony.

Habi t s: C garettes: According to Dr.

G een on Novenber 18, 1999, he
snoked one pack per day and
stopped in 1996 or 1997. He
snoked for 20-30 years. Hi s
famly reports that he snoked
from 1963 wuntil 1998 at the
rate of approxi mately 1 Y packs
per day. Wl liam Backus
Hospital records i ndi cat ed t hat
he snoked 2 packs of cigarettes
a day, but had stopped in
approxi mately 1997. History of
al cohol abuse treated in
psychiatric hospital in 1991
wi th no subsequent use since.

“REVI EW OF SUBM TTED X- RAYS: See encl osed B-readi ng.

“ CONCLUSI ON: In my opinion, M. Bania devel oped a carci noma
of the lung (bronchogenic carcinoma) which was the cause of his
death. In ny opinion, his occupational exposure to asbestos was a
significant contribution in the devel opnent of his |lung cancer.

“Asbestos is a well recogni zed carci nogen, causing | ung and several
other types of mmlignancies in man and animals. Typically in
humans, carci nogen i nduced mal i gnanci es occur 20-30 years after the
first exposure to the carcinogenic material (asbestos) and the
period between the tine of first exposure and onset of tunor is
called a |l atency period. Specifically, shipyard exposure for short
peri ods of enploynent (less than 5 years) has been associated with
an increased rate of |ung cancer.

-7-



“I't is now well established that all types of lung cancer are
i ncreased i n asbest os- exposed popul ati ons. The distribution of the
types of |lung cancer which occurs parallels that which occurs in
t he general population. The cancers do not appear any different
clinically or pathologically (under the mcroscope) from
“spont aneous” cancers arising in the general population or from
those induced by other carcinogens, such as cigarettes. There is
also no particular location of the cancer which rules out a
contri bution of asbestos-carcinogenesis to its devel opment and/ or
evol ution.

“There is no biologic reason asbestosis should be a necessary
precursor to asbestos-related cancer, since there are different
bi ol ogi ¢ nechani snms by whi ch asbestosis causes pul nonary fibrosis
and |lung cancer or other cancers.

“The fibrosis caused by asbestos particles is nediated by a
reacti on of asbestos wth inflanmati on cells causing the expression
of cellular hornones (called cytokines). Cancers are caused by
asbestos fibers acting on the genetic material in the nucleus of
the cell. Asbestos has been shown to cause changes in the genetic
mat eri al (chronosone and t he DNA whi ch conposes chronosone). These
changes are known to be the types of changes associated with the
initiation and pronmotion of the developnent and increasing
abnormality of cancer cells. These two processes occur wth
di fferent dose-response levels, a fact recognized by the nost
recent asbestos-exposure standard of OSHA (1984) which | owered the
perm ssi bl e exposure from1 fiber/cc TWA (to prevent asbestosis is)
to 0.1 fiber/cc (to reduce the incidence of lung cancer) to 1
case/ 10,000 for workers exposed for 40 years.

“Case studies show that no degree of fibrosis (pathologically or
radi ographically visible) necessarily acconpani es | ung cancer from

asbestos. As well, there is also no particular pattern of cancer
of the surrounding lung or quantitative asbestos burden which
identifies the asbestos-induced bronchogenic cancer. | also note

that the denonstration of asbestos in the lung tissue is “proof”
(beyond doubt) that the individual was exposed to asbestos sone
time in his/her life, and not at all ‘proof’ that the particular
particles inhaled, or those seen ‘caused’ the cancer.

“The separate pathogenesis of pul nonary asbestosis and asbest os-
associated lung cancer is confirned by several epidemologic
studies which denonstrate that excess lung cancer occurs in
asbest os- exposed popul ati ons who do not have fibrosis as neasured

by x-rays (WIkinson, Looms and Hillerdal). In Loom's, lung
cancer incidence was 3 tines expected in individuals wth pleural
pl aques. These individuals were not construction workers, but
wor ked wi th asbestos as bystanders or incidentally. It should be

not ed that pathol ogi c asbestosis nay be present in as nmuch as 40%
of x-rays which do not show interstitial fibrosis. The pul nonary
function abnormalities associated wth asbestosis; aveol ar
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capillary block and/or restrictive lung impairment are often
presentin exposed individuals who do not have visible interstitial
abnormalities on their radiographs.

“Excess | ung cancer anong asbest os workers has been denonstrated in
asbest os workers who snoke and in those who do not snoke. Anong
asbest os workers who do not snoke, the incidence of |ung cancer is
approximately 5 times higher than the incidence found in a
popul ati on whi ch does not snoke or work with asbestos. Anong those
asbest os- exposed workers who al so snoke cigarettes, the incidence
of lung cancer is 5-7 tinmes in excess than that which occurs anong
snokers in the general popul ation who are not exposed to asbestos,
and 50-70 tinmes that which occurs in individuals who neither snoke

nor work w th asbestos. As well, asbestos workers who snoke
devel op lung cancers and die at a younger age than non-asbestos
exposed smokers with |ung cancer. Thus, it is apparent that

asbestos itself is a carcinogen for the lung and it interacts in a
synergistic fashion (nore than additive) wth carcinogens in
ci garette snoke.

“Thus, it is nmy opinion that exposure to asbestos was a significant
contributing factor in the devel opnent of the | ung cancer whi ch has
resulted in M. Bania s death.

“These opinions are expressed to a reasonabl e degree of nedical
certainty,” according to Dr. Daum who reiterated her opinions at
her April 12, 2002 deposition, the transcript of which is in
evidence as EX 26. Dr. Daunis opinions wll be discussed further
bel ow.

Dr. Arthur C. DeGaff, Jr., a noted pul nonary expert in the
State of Connecticut, sent the following letter on May 1, 2001 to
Caimant’s attorney (CX 5):

“Thank you for asking ne to review M. Bania s nedical records.
You indicate that from 1968 through the 1970s while working at
El ectric Boat, first for the Westinghouse Conpany and then for
Electric Boat, M. Bania had “relatively extensive” exposure to
asbestos. He unfortunately devel oped snmall cell cancer and di ed on
03/30/00 with the cause of death being listed as ‘extensive stage
of small cell cancer.’

“On 11/19/99 M. Bania had a chest x-ray obtai ned which reveal ed a
large left hilar mass with probably nediastinal netastases. At
that tinme he was conplaining of hoarseness. On 11/26 a CT
exam nation of the chest was perforned. A large nmass | esion of the
| eft upper |obe neasuring 10 cm by 9 cm was described wth
associated enlarged |ynph nodes at the left hilum and with a
nmetastatic lesion of the left upper |lobe laterally neasuring 2 cm
by 1 cm Additionally the left adrenal gland was enlarged
consistent wth netastatic disease. Lung parenchymal w ndow
setting reveal ed ‘generalized chronic fibroenphysematous changes
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bilaterally with multiple tiny bulli formation at the periphery of

both lung fields.” No pleural effusion or pleural thickening was
noted. The ‘'fi broenphysematous changes’ with tiny peripheral bulli
at the periphery of both lung field could be the result of
pul monary fibrosis caused by asbestosis. CT of the brain was
consistent with netastatic disease to the brain. On 11/30
adm ssion history at WIIliam Backus Hospital by Dr. Kabadi
i ndi cat es hoarseness of voice and | eft vocal cord paral ysis and the
above findings on chest x-ray and CT of chest.

“Past nedical history indicates that M. Bania was a snoker of two
packs of cigarettes a day for an unknown period of tine, stopping
snoking two years before being seen in 1999. There was also a
hi story of alcohol abuse in the past but not for the past eight
years. M. Bania was seen in consultation by Dr. Kamireddy. The
reason for consultation was that the “patient has brain nets and
left lung nass.” Fi beroptic bronchoscopy was perforned by Dr.
Kam reddy and biopsies from washings obtained. M croscopi c
exam nation of biopsy material reveal ed extensive infiltration by
mal i gnant epithelial cells of small cell type. Bronchial washings
failed to reveal evidence of neoplasm

“M. Bania was then seen by Dr. Kacinski of the radiation therapy
departnment of Backus Hospital. Dr. Kacinski indicated a plan to
treat the brain netastases with a dose of 3000 cGy. Abdom nal CT
was al so obtained at the tine showi ng netastatic di sease to spl een
and | eft adrenal gl and and possibly to the nesentery. X-ray of the
esophagus was obtained. Al arge nediastinal nmass causing extrinsic
narrowi ng of the esophagus was noted. The patient was then
di scharged for outpatient nmnanagenent. He died nine days after
di scharge as a consequence of extensive carci nomatosis.

“At the time of his death M. Bania had extensive netastatic smnal

cell carcinoma involving nultiple organs of his body. | understand
from your letter that he had significant asbestos exposure.
Al though at the time of workup shortly prior to his death the
primary concern was in diagnosing and determ ning the extent of
carci noma, on CT scan eval uation the radi ol ogi st descri bes changes
which are consistent with diagnosis of pulnonary fibrosis and
asbestosis. These changes support the asbestos exposure history
whi ch you obtained. 1In addition to being exposed to asbestos, M.
Bania was al so a snoker. As | have indicated to you in the past,
there is anple evidence that lung tissue exposed to asbestos
particles can and does devel op genetic nutations predi sposing the
tissue to devel opnent of cancer. There is also anple evidence
through population studies that persons who through their
occupation are exposed to asbestos carry an increased risk of
devel opi ng lung cancer as conpared to sim|ar popul ations that are
not exposed to asbestos. Thus while cigarette snoking confers an
approxi mate 5-10 ti nmes i ncrease i n devel opnent of | ung cancer anong
snokers as opposed to non-snokers, persons who work in occupations
where they have been routinely exposed to asbestos fibers have an
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additional 5-fold increase in the risk of developing lung cancer.
This 5-fold increase in risk of developing lung cancer is a
multiplier factor, not additive. Thus a cigarette smoker who has

a 10-fold increase in the incidence of lung cancer as compared to
the non-smoker, if that cigarette smoker is also exposed to
occupational asbestos dust, that worker will have a 50-fold
increase in risk of developing lung cancer as compared to a
population of non-smokers.

“Therefore it is nmy opinion that M. Bania’ s |lung cancer devel oped
as a direct consequence of his exposure to asbestos while working
at Electric Boat for Westinghouse and for Electric Boat. It is
further ny opinion that M. Bania died as a consequence of his |ung
cancer and its extensive netastases. Therefore M. Bania s death
occurred as a consequence of his occupational asbestos exposure.”
according to the doctor.

Dr. De Gaff reiterated his opinions at his April 30, 2002
deposition, the transcript of which is in evidence as CX 37, and
the doctor’s opinions will be further discussed bel ow

Decedent’s nedical condition is also summarized in the March 3,
2000 DISCHARGE SUMMARY of Dr. Dennis Slater of The WIlliam W
Bachus Hospital (CX 6):

“The patient is a 56 year old white male with extensi ve stage smal |
cell lTung carcinoma involving the brain, liver, and |left adrenal
gl and, status post WBRT and currently receiving PET chenot herapy
admtted for orthostatic dizziness, hypotension, and dehydration.

“The history or present illness and adm ssion physical exam nation
on the submtted office note and handwitten adm ssion note ...

“SUMMARY OF IMAGING STUDIES
None.
“HOSPITAL COURSE

The patient conplained of serial orthostatic dizziness for several
weeks, and vital signs docunented striking orthostatic hypotension.
The orthostatic changes were attributed to autonom c neuropathy
associ at ed Wi th PET  chenot her apy and possi bl e adr enal
i nsufficiency. Serum cortisone |levels, however, were not
consistent with hypoadrenalism The patient was treated wth
Fl uorine and Hydrocortisone, but this failed to correct the
orthostatic changes. DDAVP was | ater added and yielded sone
i mprovenent in the dizziness, according to his wfe. He was
hospital i zed because of dehydrati on causing worsened orthostatic
di zziness. He was treated with aggressive |V fluids between 3-4
liters per day. Othostatic blood pressures showed drop in the
systolic BP to 60-80 when standi ng on adm ssion, and this did not
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consistently improve during the hospital stay. However, onthe day

of discharge the blood pressure when standing was 150/62,
suggesting some improvement with IV hydration. He was continued on
Fluorine and steroids, the latter Prednisone 7.5 mg. bid.
Hypokalemia was corrected with intravenous and oral potassium
supplements. Megace suspension 400 mg. bid was prescribed as an
appetite stimulant. He was continued on other routine medications
including Pepcid, Allopurinol, and Albuterol. On the day of
discharge he had no localizing symptoms, but still perceived mild
dizziness upon standing. He specifically denied any headache,
blurred vision, diplopia, tinnitus, vertigo, or nausea.

Lab on the day of discharge: Sodium 142, potassium 3.4, chloride
106, CO2 25.

“CONDITION ON DISCHARGE
Guar ded.

“ DISCHARGE MEDICATIONS

Fl uorine increased to 0.2 ng. qd, Pepcid 20 ng. bid, Allopurinol
100 ng. qd, Al buterol 2 puffs qid, Prednisone 7.5 ng. bid, K-Dur 20
nEq tid, Megace 400 ny. bid, Tylenol #3 1 q6h prn.

“ DISCHARGE DIAGNOSIS

1. Ext ensi ve stage small cell [ung carcinoma i nvol ving the brain,
liver, and left adrenal gl and. Ongoing treatnment with PET
chenot her apy.

2. Severe orthostatic hypotension. Aut onomi ¢ neur opat hy
secondary to chenot herapy. ? paraneopl astic syndrone.
I ncrease Fluorine dose and continue Predni sone and potassi um
suppl enents. Doubt hypoadrenal i sm

3. Vocal cord paral ysis secondary to #1.

4. Reacti ve depression.

5. Dehydrati on exacerbating with orthostatic hypotension and
di zzi ness.

6. Hypokal em a secondary to steroids,” according to Dr. Slater.

There i s al so a DISCHARGE SUMMARY of January 23, 2000 aut hored
by Dr. Slater wherein the doctor concludes as follows (CX 6 at 5-
6):
“ DISCHARGE DIAGNOSES
1. Ext ensi ve stage small cell |ung carcinoma i nvol ving the brain,
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mediastinum, adrenal gland and liver. Cycle three PET
chemotherapy.

2. Brain metastasis involving the right thalmus and left frontal
lobe status post brain radiation.

3. Dysphagia secondary to extrinsic pressure by bulky mediastinal
tumor.

4. Hoarseness secondary to presumed laryngeal nerve paralysis.

5. Hypomagnesemia associated with cisplatin chenotherapy,”
according to the doctor.

The record also contains the Novenber 30, 1999 History and
Physical rel ating to Decedent’s adm ssion to the WIliamW Bachus
Hospital wherein Dr. M Kabodi states as follows (CX 6 at 11-14):

“PAST MEDICAL HISTORY

Remar kabl e for history of al cohol abuse and depression in the past
for which he was treated in one of the psych hospitals about eight
years ago, but clains since then he has been free of al cohol use.
He has been a snoker in the past and snoked about 2 packs
cigarettes a day but stopped about two years ago. No known history
of hypertension, heart di sease, diabetes nellitus, chronic cough or
ast hma. He denies any chronic abdom nal pain, peptic ulcer
di sease, or significant urinary or bowel disturbances. He has had
surgery for henorrhoids in the renote past and also had
tonsillectony as a child.

“ PERSONAL HISTORY

He snoked two packs cigarettes a day until about two years ago.
Hi story of al cohol abuse in the past but not for the | ast 8 years.

“ALLERGIES

No know drug all ergies.

“FAMILY HISTORY

He clains his father died of aplastic anem a when he was 55 years
old. Hs nother is living, about 81 years old. Sonme of his aunts
and grandparents had di abetes nellitus.

“PHYSICAL EXAMINATION

Clinical exam at this time revealed a mddle-aged white nmale
pati ent.

“HEENT: Nornocephalic. No icterus. MIld pallor. Pupi | s and
-13-



fundi are normal. Throat and oral cavity normal but his voice is
hoarse. No nasal congestion. No facial tenderness or asymmetry.
Ears appear normal...

“ ADMISSION DIAGNOSIS

1. Carcinoma of lung with netastasis to brain.

2. M1 d COPD.

3. Hi story of | eft vocal cord paral ysis and hoarseness of voice.
“PLAN

otain routine chemstries. Arrangenent for bronchoscopy and
consult Dr. Nagireddy Kamreddy for that. Ootain CT scan of

abdonen. Oncology consult with Dr. Kandhasany Jagat hanbal . WII
place himon Dilantin and Decadron and await tissue diagnosis...

“PERSONAL HISTORY

Patient is married, has one son. No al cohol or drug abuse.
Patient used to snoke about 2-3 packs per day, quit two years ago.
Patient used to drink, quit about 6-7 years ago.

Patient worked at EB for 27years as an engineer. He was around the
asbestos but no definite contact with asbestos...

“ ASSESSMENT

1. Left upper |obe lung mass with | ynph node invol venent in the
medi asti num probably primry |ung carci nona.

2. Brain nets.

3. H story of asbestos exposure.

4. M1 d COPD secondary to his snoking.
“PLAN

1. I have discussed with him and explained that he needs a
bronchoscopy and he agreed and signed the permt.

He is schedul ed to have a bronchoscopy tonorrow.
Meanwhi | e conti nue the Decadron which is already ordered.

Probably need radiation therapy to the brain.

a B 0N

| also explained to him about the adverse affects of the
bronchoscopy including mld bl eeding and pneunot horax and he
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understands the complications.
6. NOP after midnight.

Thank you very much for asking me to see this patient and will
follow with you,” according to the doctor

Decedent’s lung cancer was di agnosed by Dr. Robert S. Bell on
Novenber 19, 1999 and the doctor’s report is in evidence as CX 8 at
38.

EBC has offered the Decenber 2, 1999 report of Dr. Sultan
Ahamed of the Radiation Therapy Center in nearby Norwi ch where the
doctor states as follows (RX 6):

“ Social History . History of asbestos exposure. He is married and
has one son. The patient used to snoke about 2-3 packs of
cigarettes per day but quit two years ago. He used to drink

al cohol as well but quit about nine years ago. The patient worked
for Electric Boat for 27 years as an engi neer.

“ Family History: Father with a history of aplastic anem a.
“ Current Medications: Decadron 6 nmg IV .6 hours, Dilantin 100 ng

g. 8 hours, Anzenet, Pepcid, Conpazine, codeine, Percocet and
Al buterol. ..

Extrem ties: There was no cyanosi s, clubbing or edenma
Neur o: There were no focal neurologic deficits.
“ Assessment/Plan: M. Bania is a 56-year-old man recently
di agnosed wi th what appears to be netastatic lung carcinoma. H's
pat hol ogy report is still pending but is consistent with a |ung

primary. Cbviously the histology will be of significant inportance
as to the choice of chenotherapy which Dr. Jaga has recomended.
He is significantly hoarse and does have dyspnea on exertion. He
also admtted to sone occasional headaches and dizziness. Hi s
i magi ning reveals evidence of netastatic disease to his brain

| ung, nedi astinal, periaortic region, pelvic | ynph nodes, and |eft
adrenal gland. W have recommended a course of palliative EBRT to
his brain at this tinme. The goal of whole brain radiation therapy
is to inprove |ocal control. overall survival and to palliate his
synmptons. The risks and benefits of whole brain radiation therapy
were discussed with the patient at length. The risks discussed
included but were not limted to fatigue, skin irritation,
al opecia, cerebritis, and potentially | ong termdecreased cognitive
function. Qur planis to treat his brainto a dose of 3,000 cGy in
10 fractions. W are also planning on scheduling him for
simulation for a nediastinal field on Monday. The goal of EBRT to
his mediastinumis to prevent ultimte pul nonary deterioration as
well as to palliate his hoarseness and dyspnea on exertion. The
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risks discussed included but were not limited to fatigue, skin

irritation, esophagitis and pneumonitis. The patient was willing

to proceed with this treatment course. We will coordinate this
patient’s care with Dr. Jaga,” according to the doctor.

EBC has al so offered the January 11, 2002 report of Dr. Peter
J. Barrett wherein the doctor states as follows (RX 9):

“ received clinical dapa on M. Bania, and | will sunmmari ze bel ow
nmy review of that nmaterial.

“The clinical data begins in 1999, at which tine M. Bania was
found to have shortness of breath and hoarseness. On further
evaluation, a large nmass lesion in the left upper |obe was
detected. By chest x-ray and CT scan there was a 10-cmx 9-cm nmass
in the left upper lobe with a peripheral mass lesion in the left
upper |obe adjacent to the primary nmass as well as evidence of
nmetastatic disease to his brain and to his adrenal primary nmass as
wel|l as evidence of netastatic disease to his brain and to his
adrenal glands. On biopsy and pathologic review this proved to be
a small-cell carcinoma of the lung. Abdom nal CT scans confirned
the netastatic disease to the |left adrenal gland and possibly to
the nesentery as well as to his spleen. Al of the chest x-ray and
CT scan reports, the clinical data, and the pathologic reports
found nothing which was consistent with asbestosis or wth
significant prior asbestos exposure. Only chronic enphysema with
associated scarring and chronic obstructive lung disease were
not ed. On auscultation there was “wheezing” present, but there
were no rales heard. The records do note that he was a heavy
snoker of two packs of cigarettes per day through 1997. He is
stated to have worked at Westinghouse and for Electric Boat from
the late 1960s through the early 1990s.

“He was treated aggressively wi th chenot herapy and r adi ot her apy and
initially had sonme inprovenent, but his primary tunor led to his
dem se on March 30, 2000. Retrospective reviews have outlined the
data that | have above. One “B” reading found clearly that there
was nothing to suggest asbestosis or significant prior asbestos
exposure. One other physician raised the question of the
description by CT of fibro-enphysematous changes possibly being
rel ated to asbestos exposure. There is certainly nothing in the
medi cal literature which indicates that hyperinflation, chronic
| ung di sease, and bul l ous formati on coul d be caused by exposure to
asbestos fiber. There is no description of pleural plaques, small
par enchymnal opacities, or any other findings «clinically,
pat hol ogi cal 'y, or radi ographically.

“The clinical records indicate that M. Bani a was a heavy snoker of
two packs of cigarettes per day for at | east 30 years through 1997.
He worked for Electric Boat, where he had potential exposure to
asbestos fiber. He developed a lung cancer in 1999 which
progressed aggressively to involve netastatic di sease of his |ung,
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brain, spleen, and at least one adrenal gland. This led to his

demise on March 30, 2000. There were no rales heard on
auscultation, and none of the treating radiologists or pathologists

reported findings consistent with either asbestosis or significant

prior asbestos exposure.

“I't is ny opinion, to a reasonable degree of nedical certainty,
that in the absence of parenchymal asbestosis M. Bania s |ung
cancer is clearly secondary to his heavy cigarette habit and has no
relationship to prior exposure to asbestos fiber. There is no
evi dence in the avail abl e data that any type of workpl ace exposure
contributed to any of M. Bania's diseases,” according to the
doct or.

In his April 16, 2002 supplenental report, Dr. Barrett stated
as follows (RX 11):

“The CT scans on M. Bania from January 18, 2000, are avail abl e,
and I will comment on these bel ow

“This chest CT shows the presence of a |large, extensive primary
carcinoma of the lung involving both paranediastinal and
paratracheal regions with extensive involvement and netastalic
di sease to the nediastinal |ynph nodes. There is also netastatic
disease to M. Bania s |left adrenal gland and to his spleen. There

is as well evidence of chronic obstructive Ilung disease,
hyperinflation, and bullous formation, indicative of advanced
chronic obstructive airways disease. There are no snal

parenchymal opacities or any of the conputer tonographic
“hal | marks” which are seen in cases of asbestosis, nor are there
any pleural plaques.

“I'n conclusion, by review of these chest CT scans it is clear that
M. Bania has an extensive and aggressive neopl astic process which
nmet astasi zes to his nediastinum |eft adrenal gland, and spleen,
and it was diagnosed as being a non-small cell carcinoma of the
lung. He al so has extensive chronic obstructive |ung di sease and
bul l ous formati on due to his heavy cigarette snoking habit, but he
has nothing to suggest asbestosis or significant prior asbestos
exposure.

“I't remins ny opinion, to a reasonable degree of nedical
certainty, that in the absence of parenchymal asbestosis M.
Bania's lung cancer is secondary to his heavy cigarette snoking
habit and has no rel ati onship to prior exposure to asbestos fiber.”

Dr. Barrett reiterated his opinions at his April 24, 2002
deposition, the transcript of which is in evidence as RX 14, and
the doctor’s opinions will be further discussed bel ow

On the basis of the totality of this record and having
observed the deneanor and heard the testinony of credible
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witnesses, | make the following:
Findings of Fact and Conclusions of Law

This Administrative Law Judge, in arriving at a decision in
this matter, is entitled to determine the credibility of the
witnesses, to weigh the evidence and draw his own inferences from
it, and he is not bound to accept the opinion or theory of any

particular medical examiner. Banks v. Chicago Grain Trimmers
Association, Inc. , 390 U.S. 459 (1968), reh. denied , 391 U.S. 929
(1969); Todd Shipyards v. Donovan , 300 F.2d 741 (5th Cir. 1962);

Scottv. Tug Mate, Incorporated , 22 BRBS 164,165,167 (1989); Hite
v. Dresser Guiberson Pumping , 22 BRBS 87, 91 (1989); Anderson v.
Todd Shipyard Corp. , 22 BRBS 20, 22 (1989); Hughes v. Bethlehem
Steel Corp., 17 BRBS 153 (1985); Seaman v. Jacksonville Shipyard,

Inc., 14 BRBS 148.9 (1981); Brandt v. Avondale Shipyards, Inc., 8
BRBS 698 (1978); Sargent v. Matson Terminal, Inc. , 8 BRBS 564
(1978).

The Act provides a presumption that a claim comes within its
provisions. See 33 U.S.C. 8920(a). This Section 20 presunption
"applies as nmuch to the nexus between an enpl oyee's nmal ady and hi s
enpl oynent activities as it does to any other aspect of a claim"”

Swinton v. J. Frank Kelly, Inc. , 554 F.2d 1075 (D.C. Cr. 1976),
cert. denied, 429 U.S. 820 (1976). Cl aimant's uncontradi cted
credible testinony alone may constitute sufficient proof of
physical injury. Goldenv.Eller& Co. , 8 BRBS 846 (1978), affd,
620 F.2d 71 (5th G r. 1980); Hampton v. Bethlehem Steel Corp., 24
BRBS 141 (1990); Andersonv. Todd Shipyards , Supra , at 21; Miranda
v. Excavation Construction, Inc. , 13 BRBS 882 (1981).

However, this statutory presunption does not di spense with the
requirenent that a claim of injury nust be nmade in the first
instance, nor is it a substitute for the testinony necessary to
establish a "primafacie " case. The Suprene Court has held that
“[a] primafacie ‘claimfor conpensation,’” to which the statutory
presunption refers, nust at |east allege an injury that arose in

the course of enploynent as well as out of enploynent." United
States Indus./Fed. Sheet Metal, Inc., v. Director, Office of

Workers’ Compensation Programs, U.S. Dep’t of Labor, 455 U.S.608,

615102 S. Ct. 1318, 14 BRBS 631, 633 (CRT) (1982), rev'g Riley v.

U S. Indus./Fed. Sheet Metal, Inc., 627 F.2d 455 (D.C.Cir.1980).
Moreover, "the mere existence of a physical impairment is plainly

insufficient to shift the burden of proof to the employer.” U.S.

Industries/Federal Sheet Metal, Inc., et al., v. Director, Office

of Workers’ Compensation Programs, U.S. Department of Labor, 455

U.S. 608, 102 S.Ct. 1318 (1982), revig Riley wv. U. S.
I ndustri es/ Federal Sheet Metal, Inc., 627 F.2d 455 (D.C. Cir.
1980). The presumption, though, is applicable once claimant

establishes that he has sustained an injury, i.e., harm to his
body. Preziosi v. Controlled Industries, 22 BRBS 468,470 (1989);
Brown v. Pacific Dry Dock Industries, 22 BRBS 284, 285 (1989);
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Trask v. Lockheed Shipbuilding and Construction Company , 17 BRBS
56, 59 (1985); Kelaita v. Triple A. Machine Shop , 13 BRBS 326
(1981).

To establish a prima facie claim for compensation, a claimant
need not affirmatively establish a connection between work and
harm. Rather, a claimant has the burden of establishing only that
(1) the claimant sustained physical harm or pain and (2) an
accident occurred in the course of employment, or conditions
existed at work, which could have caused the harm or pain.
Kelaita, supra; Kierv. Bethlehem Steel Corp. , 16 BRBS 128 (1984).
Oncethis  primafacie case is established, a presumptionis created
under Section 20(a) that the employee’s injury or death arose out
of employment. To rebut the presumption, the party opposing
entitlement must present substantial evidence proving the absence
of or severing the connection between such harm and employment or

working conditions. Kier , supra ; Parsons Corp. of California v.
Director, OWCP, 619 F.2d 38 (9th Cir. 1980); Butler v. District
Parking Management Co. , 363 F.2d 682 (D.C. Cir. 1966); Ranks v.
Bath Iron Works Corp. , 22 BRBS 301, 305 (1989). Once claimant

establishes a physical harm and working conditions which could have

caused or aggravated the harm or pain the burden shifts to the

employer to establish that claimant’s condition was not caused or

aggravated by his employment. Brown v. Pacific Dry Dock, 22 BRBS
284 (1989); Rajotte v. General Dynamics Corp. , 18 BRBS 85 (1986).
If the presumption is rebutted, it no longer controls and the

record as a whole must be evaluated to determine the issue of

causation. Del Vecchio v. Bowers , 296 U.S. 280 (1935); Volpe v.
Northeast Marine Terminals , 671 F.2d 697 (2d Cir. 1981). In such
cases, | must weigh all of the evidence relevant to the causation

issue. Sprague v. Director, OWCP , 688 F.2d 862 (1st Cir. 1982);
MacDonald v. Trailer Marine Transport Corp. , 18 BRBS 259 (1986).

To establish a prima facie case for invocation of the Section
20(a) presumption, claimant must prove that (1) he suffered a harm,
and (2) an accident occurred or working conditions existed which

could have caused the harm. See , €.g. , Noble Drilling Company v.
Drake, 795F.2d478,19BRBS 6 (CRT) (5th Cir. 1986); Jamesyv. Pate
Stevedoring Co., 22 BRBS 271 (1989). If claimant's employment

aggravates a non-work-related, underlying disease so as to produce
incapacitating symptoms, the resulting disability is compensable.

See Rajotte v. General Dynamics Corp. , 18 BRBS 85 (1986); Gardner
v. Bath Iron Works Corp. , 11 BRBS 556 (1979), aff'd sub nom.
Gardner v. Director, OWCP , 640 F.2d 1385, 13 BRBS 101 (1st Cir.

1981). If employer presents "specific and comprehensive" evidence
sufficient to sever the connection between claimant’s harm and his
employment, the presumption no longer controls, and the issue of

causation must be resolved on the whole body of proof. See, e.g.,
Leone v. Sealand Terminal Corp. , 19 BRBS 100 (1986).
EBC contends that Claimant did not establish a prima facie

case of causation and, in the alternative, that there is
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substantial evidence of record to rebut the Section 20(a), 33

U.S.C. 8920(a), presunption. | reject both contentions. The Board
has held that credible conplaints of subjective synptons and pain
can be sufficient to establish the element of physical harm

necessary for a primafacie case for Section 20(a) invocati on. See
Sylvesterv. Bethlehem Steel Corp. , 14 BRBS 234, 236 (1981), affd,
681 F.2d 359, 14 BRBS 984 (5th Cir. 1982). Moreover, | may

properly rely on the statenents of C aimant and Decedent’s co-
workers to establish that the Decedent experienced a work-rel ated
harm and as it is undisputed that working conditions existed which
could have caused the harm the Section 20(a) presunption is
invoked in this case. See, e.g. , Sinclair v. United Food and
Commercial Workers , 23 BRBS 148, 151 (1989). Moreover, Enployer's
general contention that the clear weight of the record evidence
establishes rebuttal of the pre-presunption is not sufficient to
rebut the presunption. See generally  Miffletonv.Briggslice Cream

Co., 12 BRBS 445 (1980).

The presunption of causation can be rebutted only by
“substantial evidence to the contrary” offered by the enpl oyer. 33
US C 8§ 920. Wiat this requirenent neans is that the enpl oyer
must offer evidence which negates the connection between the
all eged harm and the maritinme enploynent. |n Caudillv. Sea Tac
Alaska Shipbuilding , 25 BRBS 92 (1991), the carrier offered a
medi cal expert who testified that an enploynent injury did not
“play a significant role” in contributing to the back trouble at
issue in this case. The Board held such evidence insufficient as
a matter of lawto rebut the presunpti on because the testinony did
not conpletely rule out the role of the enploynment injury in
contributing to the back injury. See also Cairns v. Matson
Terminals, Inc., 21 BRBS 299 (1988) (nedical expert opinion which
didentirely attribute the enpl oyee’ s condition to non-work-rel ated
factors was nonet hel ess insufficient to rebut the presunption where
the expert equivocated sonmewhat on causation elsewhere in his
testinony). \Were the enployer/carrier can offer testinony which
negat es the causal link, the presunption is rebutted. See Phillips
v. Newport News Shipbuilding & Dry Dock Co. , 22 BRBS 94 (1988)
(medical testinony that claimant’s pulnonary problens are
consistent with cigarette snoking rather than asbestos exposure
sufficient to rebut the presunption).

For the nost part only nedical testinony can rebut the Section
20(a) presunption. But see Brownv. Pacific Dry Dock , 22 BRBS 284
(1989) (hol ding that asbestosis causati on was not established where
the enployer denonstrated that 99% of its asbestos was renoved
prior to the claimnt’s enpl oynent while the remaining 1%was in an
area far renmoved fromthe claimant and renoved shortly after his
enpl oynent began). Factual issues cone in to play only in the
enpl oyee’s establishnment of the prima facie elenents of
har m possi bl e causation and in the | ater factual determ nation once
the Section 20(a) presunption passes out of the case.
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Oncerebutted, the presumptionitself passes completely out of
the case and the issue of causation is determined by examining the
record *“as a whol e”. Holmes v. Universal Maritime Services Corp.,
29 BRBS 18 (1995). Prior to 1994, the “true doubt” rule governed
the resolution of all evidentiary disputes under the Act; where the
evi dence was i n equi poi se, all factual determ nations were resol ved
in favor of the injured enployee. Young & Co.v. Shea , 397 F.2d
185, 188 (5" Cir. 1968), cert.denied, 395 U.S. 920, 89 S. Ct. 1771
(1969). The Suprene Court held in 1994 that the “true doubt” rule
violated the Adm nistrative Procedure Act, the general statute
governing all adm nistrative bodies. Director, OWCP v. Greenwich
Collieries , 512 U.S. 267, 114 S. . 2251, 28 BRBS 43 (CRT) (1994).
Accordingly, after Greenwich Collieries the enpl oyee bears the
burden of proving causation by a preponderance of the evidence
after the presunption is rebutted.

As EBC di sputes that the Section 20(a) presunption is invoked,
see Kelaita v. Triple A Machine Shop , 13 BRBS 326 (1981), the
burden shifts to EBC to rebut the presunption with substanti al
evi dence which establishes that Decedent’s enploynent did not
cause, contribute to, or aggravate his condition. SeePetersonv.

General Dynamics Corp., 25 BRBS 71 (1991), aff'd sub nom |Insurance
Conmpany of North Anerica v. U S. Dept. of Labor, 969F.2d 1400, 26
BRBS 14 (CRT)(2d Cir. 1992), cert. denied, 507U.S.909,113S. Ct.

1264 (1993); Qoert v. John T. Cark and Son of Maryland, 23 BRBS
157 (1990); Samv. Loffland Brothers Co., 19 BRBS 228 (1987). The
probative testimony of a physician that no relationship exists

between an injury and a claimant’ s enploynent is sufficient to
rebut the presunption. SeeKierv. Bethlehem Steel Corp. , 16 BRBS
128 (1984). |If an enployer submits substantial evidence to sever

the connection between the injury and the enpl oynent, the Section
20(a) presunption no longer controls and the issue of causation
nmust be resolved on the whole body of proof. Stevens v. Tacoma
Boatbuilding Co., 23 BRBS 191 (1990). This Adm nistrative Law
Judge, in weighing and evaluating all of the record evidence, may
pl ace greater weight on the opinions of the enployee' s treating
physi ci an as opposed to the opinion of an exam ning or consulting
physician. In this regard, see Pietrunti v. Director, OWCP, 119
F.3d 1035, 31 BRBS 84 (CRT)(2d Cir. 1997). See also Amos v.
Director, OWCP, 153 F.3d 1051 (9 ™ Cir. 1998), amended, 164 F. 3d
480, 32 BRBS 144 (CRT) (9™ G r. 1999), cert. denied , 120 S.Ct. 40
(1999).

In the case sub judice , Cdainmant alleges that the harmto her
husband’ s bodily frane, ie, his asbestos-related |ung cancer,
resulted fromhis exposure to and inhal ati on of asbestos and ot her
i njurious pul monary stimuli at the EBC shipyard. The Enpl oyer has
not i ntroduced substanti al evi dence severing the connecti on between
such harmand Caimant's maritime enploynent, as shall be further
di scussed below. In this regard, see Romeikev. Kaiser Shipyards,

22 BRBS 57 (1989). Thus, O aimant has established a prima facie
claim that such harmis a work-related injury, as shall now be
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discussed.

Injury

The term"injury” means accidental injury or death arising out
of and in the course of employment, and such occupational disease
or infection as arises naturally out of such employment or as
naturally or unavoidably results from such accidental injury. See
33 U.S. C. 8902(2); U.S. Industries/Federal Sheet Metal, Inc., et
al., v. Director, Office of Workers Compensation Programs, U.S.
Department of Labor , 455 U S 608, 102 S.C. 1312 (1982), revg
Riley v. U.S. Industries/Federal Sheet Metal, Inc. , 627 F.2d 455
(D.C. Gr. 1980). A work-related aggravation of a pre-existing
condition is an injury pursuant to Section 2(2) of the Act.
Gardner v. Bath Iron Works Corporation , 11 BRBS 556 (1979), affd
sub nom. Gardner v. Director, OWCP , 640 F.2d 1385 (1st Cir. 1981);
Preziosiv. Controlled Industries , 22 BRBS 468 (1989); Janusziewicz
v. Sun Shipbuilding and Dry Dock Company , 22 BRBS 376 (1989)
( Decisionand Orderon Remand) ; Johnsonv. Ingalls Shipbuilding, 22
BRBS 160 (1989); Madridv. Coast Marine Construction , 22 BRBS 148
(1989). Moreover, the enploynent-related injury need not be the
sol e cause, or primary factor, in a disability for conpensation
purposes. Rather, if an enploynent-related injury contributes to,
conbines with or aggravates a pre-existing di sease or underlying
condition, the wentire resultant disability 1is conpensable.
Strachan Shipping v. Nash , 782 F.2d 513 (5th Gr. 1986);
Independent Stevedore Co.v. O’Leary , 357 F.2d 812 (9th Cir. 1966);
Kooleyv. Marine Industries Northwest , 22 BRBS 142 (1989); Mijangos
v. Avondale Shipyards, Inc. , 19 BRBS 15 (1986); Rajottev.General
Dynamics Corp., 18 BRBS 85 (1986). Al so, when cl ai mant sustains an
injury at work which is foll owed by the occurrence of a subsequent
injury or aggravation outside work, enployer is liable for the
entire disability if that subsequent injury is the natural and
unavoi dabl e consequence or result of the initial work injury.
Bludworth Shipyard, Inc. v. Lira , 700 F.2d 1046 (5th Cr. 1983);
Mijangos , supra; Hicks v. Pacific Marine & Supply Co. , 14 BRBS 549
(1981). The terminjury includes the aggravati on of a pre-existing
non-wor k-rel ated condition or the conbination of work- and non-
wor k-rel ated condi tions. Lopezv.SouthernStevedores , 23 BRBS 295
(1990) ; Carev. WMATA , 21 BRBS 248 (1988).

I n occupational disease cases, there is no "injury" until the
accunmul ated effects of the harnful substance manifest thenselves
and claimant beconmes aware, or in the exercise of reasonable
diligence or by reason of nedical advice should becone have been
aware, of the relationship between the enploynent, the disease and

the death or disability. TravelerslInsurance Co. v. Cardillo , 225
F.2d 137 (2d Cr. 1955), cert.denied , 350 U.S. 913 (1955). Thorud
v. Brady-Hamilton Stevedore Company, et al. , 18 BRBS 232 (1987);
Geisler v. Columbia Asbestos, Inc. , 14 BRBS 794 (1981). Nor does

the Act require that the injury be traceable to a definite tine.
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The factthat claimant’s injury occurred gradually over a period of

time as aresult of continuing exposure to conditions of employment

is no bar to a finding of an injury within the meaning of the Act.

Bath Iron Works Corp. v. White , 584 F.2d 569 (1st Cir. 1978).

Mr. William F. Bania (“Decedent” herein) had a | ong history of
exposure to asbestos, welding funes and grinding dust while
enpl oyed wi th WEC and EBC at the El ectric Boat Shipyard, Goton, CT
from 1968 to 1990. Decedent worked on board submarines that were
being dismantled, repaired and refitted during the overhaul
process. Wiile he worked all over the boats, he was primarily in
the reactor and engine roons. A listing of the submarines
over haul ed at the G oton shipyard is in evidence as RX 16.

M. Richard F. I psen worked with M. Bania from approxi mately
1968-1974. M. Ipsen stated that while he and M. Bania were
wor ki ng, | aggers were applying asbestos to pipes surroundi ng them
in the confined areas on board the submarines. (TR 86-98)

M. WIIliam Fagan worked with the Decedent on submarine
overhauls in the reactor roons from the late 1970's into the
1980's. The boats they worked on were at |east ten years old and
were built by EBC. Their duties included repairing and overhaul i ng
mechani cal conponents attached to steam generators, punps, and
val ves. The overhaul process began with the |aggers ripping the
asbestos insulation fromthe conponents and the hundreds of steam
pi pes. Decedent and M. Fagan were in the reactor room and were
working next to the laggers as they ripped off the asbestos
| aggi ng, a process that rel eased clouds of asbestos dust into the
air. M. Fagan described the atnosphere as resenbling a snowstorm
(TR 36-61)

M. Lester J. Smith worked closely with Decedent in the late
1970's into the 1980's. M. Smth and Decedent were on the
submarines on a daily basis as they worked with the engi ne and
reactor roomcrews who were dismantling, repairing and overhaul i ng
the steam propul sion syst ens. These were anmong the first
submarines built in the 1960's and were heavily contam nated wth
asbestos. (TR 61-85)

M. Smith also recalled that the overhaul process began with
| aggers cutting away asbestos insulation fromthe pipes and ot her
i nsul ati on whi ch caused cl ouds of asbestos dust to be released into
the air. (TR 61-86)

M. Smth recalled that the decks of the submarines were
covered with asbestos dust. He and Decedent worked in the engine
and reactor roons while the asbestos debris that had been ripped
of f was renoved. C eaners cane through with shovels and broons to
sweep up the dust and debris, a process that al so caused asbest os
dust to fill the air. (TR 61-86)

-23-



Mr. Charles V. Knapp worked with Decedentin the 1980’s during
the overhaul process. Mr. Knapp recalled that Decedent solved
problems for Department 242 on overhaul boats and did considerable
work on the steam turbine generators in the engine rooms. The
turbines were covered with massive asbestos blankets which had to
be removed for the repair work to be done. The laggers cut away
the asbestos blankets releasing dust in the air and causing the air
to appear snowy and hazy. Mr. Knapp and Decedent were present in
the engine rooms during these removal processes. (TR 96-118)

Mr. Robert Kramer worked alongside Decedent on board
submarines that were being refitted, repaired and overhauled. Mr.
Kramer recalled that the work they did was dusty, dirty work and
that submarine construction was a messy job. Mr. Kramer confirmed
that the laggers were cutting asbestos lagging from pipes and
turbines which caused dust to be released into the air. The
cleaners swept up the debris, and he and Decedent were exposed to
and inhaled the dust. Mr. Kramer also recalled that he and
Decedentworked alongside the welders and grinders who were working
on board the boats. The grinding process involved grinding wheels
which leveled welds and cut metal. During the process of grinding,
the wheels broke down and produced dust. The welders were welding
different types of metal including galvanized and stainless steel
as well as CRES, nickel and copper piping. (CX 33)

Mr. Kramer, who also worked with Decedent in the Foundry
Building, recalled significant amounts of asbestos dust in the
building to which he and Decedent were exposed. Asbestos was used
in the foundry for a variety of purposes, from insulating the
plates used in the foundry ovens to insulating the pipes in the
building. Mr. Kramer recalled that the dust in the air actually
clogged the air conditioning filters, forcing them to change the
filters twice a day. The building itself was made of asbestos, and
in 1995, the building was torn down causing significant asbestos
abatement problems and concerns. Mr. Kramer was first employed at
EBC from 1963-1967 as an outside machinist and worked on the
submarines on a daily basis. He indicated that there was heavy
exposure to asbestos including exposure to Westinghouse materials.
(CX 33)

Mr. Robert Brown was a foundry worker and worked in the same
building as the Decedent and Mr. Kramer. He indicated that one
hundred or more asbestos plates were used in the foundry for
molding and heating purposes. In addition, the foundry workers
wore asbestos gloves. The pipes in the foundry building were
insulated with asbestos and the building was made of asbestos. Mr.
Brown testified that when the building was torn down in the late
1900's, it was completely encapsulated in plastic wrap and huge
signs were placed around the area, warning people that the building
contained asbestos. Mr. Brown also testified that there was
significant exposure to other dusts in the foundry including
silica. (CX 32)
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I note that the Employer has offered no testimony - either
from a supervisor or co-worker - contradicting this probative
testimony that Decedent was, in fact, exposed to and inhaled
asbestos dust and fibers.

Claimant has also offered substantial medical evidence in
support of the claims before me, and this evidence will now be
summarized.

Dr. Susan M. Daum, an environmental and occupational medicine
specialist, concluded that Decedent’ s exposure to asbestos was a
significant contributing factor in the devel opnent of his carcinoma
of the lung (bronchogenic carcinonma) and his death. (CX 4)

Based on her expertise in the area of asbestos-related
di seases and her extensive know edge of the scientific and nedi cal
literature, Dr. Daumtestified that there is no biological reason
t hat asbestosi s shoul d be a necessary precursor to asbestos-rel ated
cancer since there are different biological nechanisns by which
asbestos causes pulnmonary fibrosis and lung or other cancers.
Moreover, while asbestosis or scarring of the lungs occurs
primarily in the lower and md-lung fields, asbestos-related |ung
cancers occur in the upper fields as well and are consistent with
the distribution of all kinds of |ung cancers. This fact is
significant in the sense that if the tunor is not in an area where
there is scarring, it is not likely to be related to the process of
scarring. While there may be a contri butory phenonmenon of scarring
in some cancers, it is only a mechani smnot a necessary precursor.
(CX 26 at 18-19)

Dr. Daum al so concl uded that Decedent’s exposure to asbestos
contributed synergistically with his exposure to cigarette snoke to
cause his lung cancer. Decedent was a cigarette smoker for
approximately 20-30 years, quitting in 1998. He smoked
approximately 1.5 - 2 packs per day as testified to by Mrs. Bania.

Cigarette smoke and asbestos interact on the chromosomal level to

cause a malignant cell to develop. (CX 26 at 26) Workers who are

exposed to asbestos but do not smoke are 5 times more likely to

develop lung cancer than the general non-smoking, non-asbestos

exposed population. Workers who are exposed to asbestos and

cigarette smoke were found to have an incidence of lung cancer of

5-7 times in excess of that which occurs among non-asbestos exposed

cigarette smokers and 50-70 times in excess of that which occurs in

individuals who neither smoke nor suffer exposure to asbestos. It
is apparent, therefore, that asbestos itself is a carcinogen for
the lung and acts synergistically with carcinogens in cigarette
snoke. (CX 4) (Emphases added)

I note that Dr. Daum reiterated her well reasoned and well
documented opinions at her post-hearing deposition (CX 26) and her
forthright opinions did not waver in face of cross-examination by
EBC s counsel .

-25-



Dr. Arthur DeGraff, a noted pulmonary specialist, also
concluded that Decedent’s |ung cancer and death occurred as a
consequence of his occupational exposure to and inhalation of
asbestos dust and fi bers.

Dr. DeGaff confirnmed that the synergistic effect of cigarette
snoke and asbestos can and does develop genetic nutations,
predi sposing the tissue to the devel opnent of cancer. (CX 5)

Dr. DeGaff opined that it is not necessary for a person to
have pulnmonary fibrosis in the lung which shows up as an |LO
reading of 1/1 on chest x-ray in order for a determ nation to be
made that exposure to asbestos was a contributing factor in the

devel opnent of |ung cancer. Dr. DeGaff stated that a routine
chest x-ray wll frequently m ss pul nonary fibrosis and even a CT
scan will on occasion mss the pulnonary fibrosis.

Dr. De Gaff reiterated his well reasoned and wel| docunented
opi nions at his post-hearing deposition, the transcript of whichis
in evidence as CX 37, and | note that the doctor’s opinions did not
waver in the face of cross-exam nation by Enpl oyer’s counsel .

The Enpl oyer has offered the opinions of Dr. Peter Barrett on
its behalf. Dr. Barrett, a radiologist, confirmed that Decedent
suffered fromlung cancer but opined that his exposure to asbestos
was not significant enough to have caused or contributed to his
| ung cancer and death because neither interstitial fibrosis nor
pl eural plaques were detected. Dr. Barrett admtted, however, that
asbestos-related cancers do occur in individuals who do not
denonstrate pleural plaques radiographically, and that while a
majority of individuals suffering from asbestos-rel ated cancers
will denonstrate pleural plaques, interstitial fibrosis and a
positive chest x-ray, it is scientifically possible that a person
who has a negative chest x-ray can, in fact, suffer from an
asbestos-rel ated cancer. Dr. Barrett's reports and deposition
testinony are in evidence as RX 9, RX 11, RX 14.

The issue now before me is whether Decedent’s death was
hastened or contributed to by his exposures to asbestos, wel ding
fumes and grinding dust at work.

Initially, | note that there is no significant doubt that
Decedent suffered from lung cancer and that the |lung cancer
contributed to his death. There is also no significant doubt that
he was exposed to asbestos and other lung irritants during the
course of his enploynment with Electric Boat and Westinghouse
El ectric at the Goton, Connecticut shipyard.

The basic issue, then, is whether the exposures to asbestos,
wel di ng fumes, and grinding dust over the years at El ectric Boat
had the effect of causing or hastening Decedent’s |ung cancer and
resul ting death.
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As already noted above, EBC has not rebutted the statutory
presumption in Caimant’s favor, and | so find and conclude, as
even Dr. Barrett acknow edged the wel|l-recogni zed nedi cal concept
relating to the synergistic effect between cigarette snoking, the
exposure to asbestos and the devel opnent of |ung cancer.

However, if reviewi ng authorities should hold, as a matter of
| aw, that EBC has rebutted the Section 20(a) presunption, | would
still find and concl ude that the O ai mant has carried her burden of
per suasi on on the basis of the substantial evidence offered by her
i n support of the clains before ne for the foll ow ng reasons.

This Adm ni strative Law Judge, having wei ghed and eval uat ed
all of the evidence, finds and concl udes that Decedent was exposed
to asbestos and other injurious materials on a daily basis fromthe
m d-1970s wuntil at Jleast the early 1980's. The undi sput ed
testinony of his co-workers is that Decedent was regul arly exposed
to friable asbestos that was being ripped off by the |aggers and
swept up by the cleaners during the overhaul and repair processes
on board the submarines. Decedent was al so exposed to wel ding
fumes and grindi ng dust on board the submarines. He worked in the
Foundry Bui | di ng whi ch was very dusty and dirty and had significant
amounts of asbestos inbedded in the building itself and in use in
the foundry.

Dr . Daum a well-known expert in environnmental and
occupational nedicine, testified that Decedent was exposed to the
carci nogens of asbestos and cigarette snoke and that the two
carci nogens acted synergistically to cause Decedent’s |ung cancer
and his death. 1In addition, Dr. Daum asserted that asbestosis is
not a necessary precursor to the devel opnent of asbestos-rel ated
| ung cancers because asbestos-rel ated | ung cancers occur throughout
the entire lung while scarring occurs in the |ower and md | obes.
| f asbestos-related | ung cancers occurred only fromscarring or if
scarring was a necessary precursor, there would not be an i ncreased
i ncidence of asbestos-related |lung cancers throughout the |ung.
Dr. Daum al so noted that pathol ogi c asbestos nmay be present in as
many as 40% of the cases in which the x-rays do not show
interstitial fibrosis. The pul nonary function abnormalities
associated wth asbestosis, alveolar capillary block and/or
restrictive lung inpairnent, are often present in exposed
i ndi vi dual s who do not have visible interstitial abnormalities on
x-ray, and | so find and concl ude.

Li kew se, Dr. De Gaff concluded that it is not necessary for
a person to have a ILO reading of 1/1 on chest x-ray to make a
determ nation that asbestos was contributing factor in the
devel opnent of |ung cancer. Radi ol ogi cal studies will mss the
detection of pulnonary fibrosis, therefore, negative x-ray and CT
scan studi es do not rul e out the presence of pul nonary fibrosis nor
do they rule out asbestos exposure. That Dr. De Gaff msstated
the date of Decedent’s death in his May 1, 2001 report (CX 5) is no
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reason to reject the doctor’s well-reasoned and wel |l -docunented
opi nions, and | so find and concl ude.

The sole contrary opinion is that of Dr. Barrett and | find
and concl ude that the doctor does not refute the concl usions of Dr.
Daumor Dr. De Gaff. Dr. Barrett clainmed that because the chest
x-rays did not reveal pleural plaques or asbestosis, Decedent did
not have significant exposure to asbestos, and therefore Decedent’s
| ung cancer could not be the result of his occupational exposure to
asbestos, welding funes or grinding dust. On cross-exan nati on,
however, Dr. Barrett admitted that it is scientifically possible
that a person who has a negative chest x-ray can, in fact, suffer
from an asbestos-related cancer. Dr. Barrett also admtted that
exposure to asbestos fibers alone can cause asbestos-related
cancer, and | so find and concl ude.

As already noted, Dr. Barrett, in response to intense cross-
exam nation, Dr. Barrett also agreed with Dr. Daumand Dr. De G aff
that cigarette snoke acts synergistically with asbestos dust and
fibers in the lungs to produce nore than sinply an additive effect
in the devel opment of l[ung cancer. The conbination of cigarette
snoke and asbestos causes nore harmin an individual than in an
i ndi vi dual who has exposure to only one of these carcinogens, and
I so find and concl ude.

Accordingly, in view of the foregoing, | find and concl ude
that there 1is absolutely no doubt that Decedent suffered
consi der abl e exposure to asbestos and other lung irritants during
his enploynment at the G oton, Connecticut shipyard while working
for WEC and for EBC. There is also no doubt that he devel oped | ung
cancer and that the lung cancer was a contributing factor in his
death at age 56. Asbestos is a well-known carcinogen, as is
cigarette snoke to which Decedent was al so exposed. It is also
wi dely accepted that these two carcinogens act synergistically to
create nore risk and harm than when al one. Asbest os-rel at ed
cancers occur in areas of the lungs where fibrosis or scarring are
not present; therefore scarring is not a necessary precursor to the
devel opment of asbestos-related |ung cancer.

Thus, | find and conclude that Decedent’s |ung cancer arose
out of and in the course of his maritinme enploynent and hastened
and caused his death on March 30, 2000. The date of Decedent’s
injury is Novenber 19, 1999, at which tinme his chest x-rays showed
the presence of the lung cancer. 1In this regard, see CX 8 at 38.

Nature and Extent of Disability

It is axiomatic that disability under the Act is an econom c

concept based upon a nedi cal foundation. Quickv.Martin, 397 F. 2d
644 (D.C. Gr. 1968); Owensv. Traynor , 274 F. Supp. 770 (D. M.
1967), affd, 396 F.2d 783 (4th Cr. 1968), cert.denied , 393 U. S
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962 (1968). Thus, the extent of disability cannot be measured by

physical or medical condition alone. Nardellav. Campbell Machine,
Inc., 525F.2d 46 (9th Cir. 1975). Consideration must be given to

claimant’s age, education, industrial history and the availability

of work he can perform after the injury. American Mutual Insurance
Company of Boston v. Jones , 426 F.2d 1263 (D.C.Cir.1970). Even
a relatively minor injury may lead to a finding of total disability

if it prevents the employee from engaging in the only type of

gainful employment for which he is qualified. ( Id. at 1266)

Average Weekly Wage

For the purposes of Section 10 and the determination of the
enpl oyee’s average weekly wage with respect to a claim for
conpensation for death or disability due to an occupational
disability, the tinme of injury is the date on which the enpl oyee or
cl ai mant becones aware, or on the exercise of reasonable diligence
or by reason of nedical advice should have been aware, of the
rel ati onshi p between the enpl oynent, the disease, and the death or

di sability. Todd Shipyards Corp. v. Black , 717 F.2d 1280 (9" Gr.
1983); Hoey v. General Dynamics Corporation , 17 BRBS 229 (1985);
Pitts v. Bethlehem Steel Corp. , 17 BRBS 17 (1985); Yalowchuck v.
General Dynamics Corp. , 17 BRBS 13 (1985).

The 1984 Anendnents to the Longshore Act apply in a new set of
rul es i n occupati onal disease cases where the tinme of injury (ie.,
beconmes mani fest) occurs after claimant has retired. See Woodsv.
Bethlehem Steel Corp. , 17 BRBS 243 (1985); 33 U S.C 88902(10),
908(C) (23), 910(d)(2). In such cases, disability is defined under
Section 2(10) not in terns of | oss of earning capacity, but rather
in ternms of the degree of physical inpairnment as determ ned under
t he gui del i nes pronul gated by t he American Medi cal Associ ation. An
enpl oyee cannot receive total disability benefits under these
provi sions, but can only receive a permanent partial disability
awar d based upon the degree of physical inpairnment. See 33 U S. C
8908(c)(23); 20 C.F.R 8702.601(b). The Board has held that, in
appropriate circunstances, Section 8(c)(23) allows for a permanent
partial inpairnment award based on a one hundred (100) percent
physi cal inpairnment. Donnell v. Bath Iron Works Corporation, 2
BRBS 136 (1989). Further, where the injury occurs nore than one
year after retirenent, the average weekly wage is based on the
Nati onal Average Wekly Wage as of the date of awareness rather
than any actual wages received by the enpl oyee. See 33 U S. C
8910(c) (2) (B); Taddeov.Bethlehem Steel Corp. , 22 BRBS 52 (1989);
Smith v. Ingalls Shipbuilding , 22 BRBS 46 (1989). Thus, it is
apparent that Congress, by the 1984 Anendnents, intended to expand
the category of claimants entitled to receive conpensation to
i nclude voluntary retirees.

However, in the case at bar, Decedent may be an involuntary
retiree if he left the workforce because of work-rel ated pul nonary
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problems. Thus, an employee who involuntarily withdraws from the

workforce due to an occupational disability may be entitled to

total disability benefits although the awareness of the

relationship between disability and employment did not become

manifest until after the involuntary retirement. In such cases,

the average weekly wage is computed under 33 U.S.C. 8§910(C) to
reflect earnings prior to the onset of disability rather than
earnings at the later tinme of awareness. MacDonald v. Bethlehem

Steel Corp., 18 BRBS 181, 183 and 184 (1986). Compare LaFaillev.
General Dynamics Corp. , 18 BRBS 882 (1986), rev'dinrelevant part
sub nom. LaFaille v. Benefits Review Board , 884 F.2d 54, 22 BRBS

108 (CRT) (2d Cir. 1989).

Thus, where disability commences on the date of involuntary
wi thdrawal from the workforce, Decedent’s average weekly wage
shoul d reflect wages prior to the date of such w thdrawal under
Section 10(c), rather than the National Average Wekly Wage under
Section 10(d)(2)(B).

However, if the enployee retires due to a non-occupational
disability prior to manifestation, then he is a voluntary retiree
and is subject to the post-retirenment provisions. In Woods v.
Bethlehem Steel Corp. , 17 BRBS 243 (1985), the Benefits Review
Board applied the post-retirement provisions because the enpl oyee
retired due to disabling non-work-related heart disease prior to
the mani festati on of work-rel ated asbestosi s.

In the case at bar Decedent is a voluntary retiree as he
stopped working in 1981 (RX 12) (or in 1990) and as his work-
related injury becanme mani fest on Novenber 19, 1999.

Thus, the benefits awarded to Decedent’s estate and to
G ai mant shal |l be based upon the National Average Wekly Wage as of
Cctober 1, 1999, or $450. 64.

The Board has held that an irreversible nmedical condition is
per manent per se. Drake v. General Dynamics Corp. , 11 BRBS 288
(1979). Lung cancer, in ny judgnment, is such a nedical condition
and entitles Decedent’s estate to an award of benefits for his one-
hundred (100% permanent partial inpairnment, pursuant to the AVA

Guidelines For the Evaluation of Permanent Impairment . In this
regard, see Donnell v. Bath Iron Works Corporation , 22 BRBS 136
(1989).

Death Benefits and Funeral Expenses Under Section 9

Pursuant to the 1984 Amendnents to the Act, Section 9 provides
Death Benefits to certain survivors and dependents if a work-
related i njury causes an enpl oyee's death. This provision applies
with respect to any death occurring after the enactnent date of the
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Amendments, September 28, 1984. 98 Stat. 1655. The provision that
Death Benefits are payable only for deaths due to employment
injuries is the same as in effect prior to the 1972 Amendments.
The carrier at risk at the time of decedent’s injury, not at the

time of death, is responsible for payment of Death Benefits. Spence
v. Terminal Shipping Co. , ( BRBS 128 (1977), affd sub nom.
Pennsylvania National Mutual Casualty Insurance Co. v. Spence , 591
F.2d 985, 9 BRBS 714 (4th Cir. 1979), cert. denied , 444 U.S. 963
(1975);  Marshall v. Looney’s Sheet Metal Shop , 10BRBS 728 (1978),
aff'd sub nom. Travelers Insurance Co. v. Marshall , 634 F.2d 843,

12 BRBS 922 (5th Cir. 1981).

A separate Section 9 claim must be filed in order to receive

benefits under Section 9. Almeida v. General Dynamics Corp., 12
BRBS 901 (1980). This Section 9 claim must comply with Section

13. See Wilson v. Vecco Concrete Construction Co. , 16 BRBS 22
(1983);  Starkv. Bethlehem Steel Corp. , 6 BRBS600(1977). Section

9(a) provides forreasonable funeral expenses notexceeding $3,000.

33 U.S.C.A. 8909(a) (West 1986). Prior to the 1984 Anendnents,
this amount was $1, 000. This subsection contenpl ates that paynent
is to be made to the person or business providing funeral services
or as reinbursenment for paynent for such services, and paynent is
limted to the actual expenses incurred up to $3,000. Cdaimant is
entitled to appropriate interest on funeral benefits untinely paid.
Adams v. Newport News Shipbuilding and Dry Dock Company , 22 BRBS
78, 84 (1989).

Section 9(b) which provides the forrmula for conputing Death
Benefits for surviving spouses and children of Decedents nust be
read in conjunction with Section 9(e) which provides m ninmm

benefits. Dunn v. Equitable Equipment Co. , 8 BRBS 18 (1978);
Lombardo v. Moore-McCormack Lines, Inc. , 6 BRBS 361 (1977); Grayv.
Ferrary Marine Repairs , 5 BRBS 532 (1977).

Section 9(e), as anended in 1984, provides a naxi num and
m ni numdeat h benefit level. Prior to the 1972 Anendnents, Section
9(e) provided that in conmputing Death Benefits, the average weekly
wage of Decedent coul d not be greater than $105 nor |ess than $27,
but total weekly conpensation could not exceed Decedent's weekly
wages. Under the 1972 Amendnents, Section 9(e) provided that in
conmputi ng Death Benefits, Decedent's average weekly wage shall not
be | ess than the National Average Wekly Wage under Section 6(b),
but that the weekly death benefits shall not exceed decedent's

actual average weekly wage. See Dennis v. Detroit Harbor
Terminals , 18 BRBS 250 (1986), affd sub nom. Director, OWCP v.
Detroit Harbor Terminals, Inc. , 850 F.2d 283 21 BRBS 85 (CRT) (6th
Cir. 1988); Dunn, supra ; Lombardo,supra ; Gray, supra

I n Director, OWCP v. Rasmussen , 440 U. S. 29, 9 BRBS 954
(1979), affg 567 F.2d 1385, 7 BRBS 403 (9th Cir. 1978), aff'g sub
nom. Rasmussenv. GEO Control, Inc. , 1 BRBS 378 (1975), the Suprene

Court held that the maxi mum benefit |evel of Section 6(b)(1) did
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not apply to Death Benefits, as the deletion of a maximum level in

the 1972 Amendment was not inadvertent. The Court affirmed an
award of $532 per week, two-thirds of the employee’s $798 average
weekly wage.

However, the 1984 amendments have reinstated that maximum
limitation and Section 9(e) currently provides that average weekly
wage shall not be less than the National Average Weekly Wage, but
benefits may not exceed the lesser of the average weekly wage of
Decedent or the benefits under Section 6(b)(1).

In view of these well-settled principles of law, | find and
conclude that Claimant, as the surviving Widow of Decedent, is
entitled to an award of Death Benefits, commencing on March 31,
2000, the day after her husband’s death, based upon the National
Average Weekly Wage $450.64 as of that date, pursuant to Section
9, as | find and conclude that Decedent’s lung cancer and death
resulted from his maritime exposure to asbestos dust and fibers,
welding fumes and grinding dust. The Death Certificate certifies
as the i medi ate cause of death, “Extensive stage small cell |ung
cancer” (RX 8), and | have al ready found above that Decedent’s | ung
cancer constitutes a work-related injury. Thus, | find and
concl ude that Decedent's death resulted fromand was related to his
work-related injury for which his estate wll be receiving
per manent partial inpairnment benefits fromNovenber 19, 1999 until
his death on March 30, 2000.

Interest

Al t hough not specifically authorized in the Act, it has been
accepted practice that interest at the rate of six (6) percent per
annumis assessed on all past due conpensation paynents. Avallone
v. Todd Shipyards Corp. , 10 BRBS 724 (1978). The Benefits Review
Board and t he Federal Courts have previously upheld interest awards
on past due benefits to ensure that the enpl oyee receives the full
amount of conpensation due. Watkins v. Newport News Shipbuilding

& Dry Dock Co. , 8 BRBS 556 (1978), affd in pertinent part and

rev’d on other grounds sub nom. Newport News v. Director, OWCP, 594
F.2d 986 (4th Cir. 1979); Santosv.General Dynamics Corp. , 22 BRBS
226 (1989); Adamsv.Newport News Shipbuilding , 22 BRBS 78 (1989);
Smith v. Ingalls Shipbuilding , 22 BRBS 26, 50 (1989); Caudillv.
Sea Tac Alaska Shipbuilding , 22 BRBS 10 (1988); Perry v. Carolina
Shipping , 20 BRBS 90 (1987); Hoey v. General Dynamics Corp., 17

BRBS 229 (1985). The Board concluded that inflationary trends in
our econony have rendered a fixed six percent rate no |onger
appropriate to further the purpose of making clai mant whole, and
held that ". . . the fixed six percent rate should be replaced by
the rate enployed by the United States District Courts under 28
U S. C 81961 (1982). This rate is periodically changed to refl ect
the yield on United States Treasury Bills . . . ." Grant v.

Portland Stevedoring Company , 16 BRBS 267, 270 (1984), modifiedon
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reconsideration, 17 BRBS 20 (1985). Section2(m)of Pub.L.97-258
provided thatthe above provision would become effective October 1,

1982. This Order incorporates by reference this statute and
provides for its specific administrative application by the

District Director. The appropriate rate shall be determined as of

the filing date of this Decision and Order with the District
Director.
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Medical Expenses

An Employer found liable for the payment of compensation is,
pursuant to Section 7(a) of the Act, responsible for those medical
expenses reasonably and necessarily incurred as a result of a work-
related injury. Perez v. Sea-Land Services, Inc. , 8 BRBS 130
(1978). The test is whether or not the treatment is recognized as
appropriate by the medical profession for the care and treatment of

the injury. Colburn v. General Dynamics Corp. , 21 BRBS 219, 22
(1988);  Barbour v. Woodward & Lothrop, Inc. , 16 BRBS 300 (1984).
Entittement to medical services is never time-barred where a

disability is related to a compensable injury. Addison v. Ryan-
Walsh Stevedoring Company , 22 BRBS 32, 36 (1989); Mayfield v.
Atlantic & Gulf Stevedores , 16 BRBS 228 (1984); Dean v. Marine
Terminals Corp. , 7 BRBS 234 (1977). Furthermore, an employee’s

right to select his own physician, pursuant to Section 7(b), is

well settled. Bulone v. Universal Terminal and Stevedore Corp. , 8

BRBS 515 (1978). Claimant is also entitled to reimbursement for
reasonable travel expenses in seeking medical care and treatment

for his work-related injury. Tough . General Dynamics
Corporation, 22 BRBS 356 (1989); Gilliam v. The Western Union
Telegraph Co., 8 BRBS 278 (1978).

In  Shahady v. Atlas Tile & Marble , 13 BRBS 1007 (1981), rev'd
on other grounds , 682F.2d 968 (D.C. Cir. 1982), cert. denied, 459

U.S. 1146, 103 S.Ct. 786 (1983), the Benefits Review Board held
that a claimant’s entitlement to an initial free choice of a
physician under Section 7(b) does not negate the requirement under
Section 7(d) that claimant obtain employer’s authorization prior to

obtaining medical services. Banks v. Bath Iron Works Corp., 22
BRBS 301, 307, 308 (1989); Jackson v. Ingalls Shipbuilding

Division, Litton Systems, Inc. , 15 BRBS 299 (1983); Beynum v.
Washington Metropolitan Area Transit Authority , 14 BRBS956(1982).

However, where a claimant has been refused treatment by the
employer, he need only establish thatthe treatment he subsequently

procures on his own initiative was necessary in order to be

entitled to such treatment at the employer’s expense. Atlantic &

Gulf Stevedores, Inc. v. Neuman , 440 F.2d 908 (5th Cir. 1971);
Matthews v. Jeffboat, Inc. , 18 BRBS at 189 (1986).

Anemployer’sphysician’sdeterminationthat Claimantis fully
recovered is tantamount to a refusal to provide treatment.
Slattery Associates, Inc. v. Lloyd , 725 F.2d 780 (D.C.Cir.1984),
Walker v. AAF Exchange Service , 5 BRBS 500 (1977). All necessary
medical expenses subsequent to employer’'s refusal to authorize
needed care, including surgical costs and the physician’s fee, are

recoverable. Roger's Terminal and Shipping Corporation V.

Director, OWCP, 784 F.2d 687 (5th Cir. 1986); Anderson v. Todd
Shipyards Corp. , 22 BRBS 20 (1989); Ballesteros v. Willamette
Western Corp., 20 BRBS 184 (1988).

Section 7(d) requires that an attending physician file the
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appropriate report within ten days of the examination. Unless such

failure is excused by the fact-finder for good cause shown in

accordance with Section 7(d), claimant may not recover medical

costs incurred. Betz v. Arthur Snowden Company , 14 BRBS 805
(1981). See also 20 C.F.R 8702.422. However, the enpl oyer nust
denonstrate actual prejudice by late delivery of the physician's
report. Roger's Terminal , supra .

It is well-settled that the Act does not require that an
infjury be disabling for a claimant to be entitled to nedical

expenses; it only requires that the injury be work related.
Romeike v. Kaiser Shipyards , 22 BRBS 57 (1989); Winstonv. Ingalls
Shipbuilding, 16 BRBS 168 (1984); Jacksonv.Ingalls Shipbuilding,

15 BRBS 299 (1983).

On the basis of the totality of the record, | find and
conclude that C ai mant has shown good cause, pursuant to Section
7(d). daimnt advised the Enpl oyer of her husband s work-rel ated
injury in a tinely fashion and requested appropriate nedical care
and treatnent. However, neither Enployer would accept the claim
and aut hori ze such nedical care. Thus, any failure by Cdaimant to
file tinmely the physician's report is excused for good cause as a
futile act and in the interests of justice as the Enpl oyer refused
to accept the claim

Accordingly, in viewof the foregoing, EBCis responsible for
the nmedical expenses relating to the diagnosis, evaluation and

palliative care of Decedent’s |ung cancer. Such benefits shall
begi n on Novenber 19, 1999 and shall be subject to the provisions
of Section 7 of the Act. Sone of these nedical expenses are in

evidence as CX 11 - CX 12, CX 14 - CX 16.

Section 14(e)

Claimant is not entitled to an award of additional
conpensation, pursuant to the provisions of Section 14(e), as the
Respondents tinely controverted the entitlenment to benefits by the
G ai mant and Decedent.

Responsible Employer

The EBC or Enployer 11 as a self-insurer is the party
responsi ble for paynment of benefits under the rule stated in
Travelers Insurance Co. v. Cardillo , 225 F.2d 137 (2d Cr. 1955),
cert. denied sub nom. Ira S. Bushey & Sons, Inc. v. Cardillo, 350

U S. 913 (1955). Under the last enployer rule of Cardillo, t he
enpl oyer during the last enploynent in which the clainmnt was
exposed to injurious stimuli, prior to the date upon which the
cl ai mant becane aware of the fact that he was suffering from an
occupational disease arising naturally out of his enploynent,
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should be liable for the full amount of the award. Cardillo, 225

F.2d at 145. See Corderov. Triple A. Machine Shop , 580 F.2d 1331
(9th Cir. 1978), cert. denied , 440 U.S. 911 (1979); General
Dynamics Corporation v. Benefits Review Board , 565 F.2d 208 (2d

Cir. 1977). Claimant is not required to demonstrate that a
distinct injury or aggravation resulted from this exposure. He

need only demonstrate exposure to injurious stimuli. Tisdale v.
Owens Corning Fiber Glass Co. , 13 BRBS 167 (1981), affd  mem. sub
nom. Tisdale v. Director, OWCP, U.S. Department of Labor , 698 F.2d
1233 (9th Cir. 1982), cert. denied , 462 U.S. 1106, 103 S.Ct. 2454

(1983);  Whitlock v. Lockheed Shipbuilding & Construction Co. , 12

BRBS 91 (1980). For purposes of determining who is the responsible

employer or carrier, the awareness component of the Cardillo test

isidentical to the awareness requirement of Section 12. Larsonv.
Jones Oregon Stevedoring Co. , 17 BRBS 205 (1985).

The Benefits Review Board has held that minimal exposure to
some asbestos, even without distinct aggravation, is sufficient to

trigger application of the Cardillorule. Grace v. BathlronWorks
Corp., 21 BRBS 244 (1988); Lustig v. Todd Shipyards Corp. , 20 BRBS
207 (1988); Proffitt v. E.J. Bartells Co. , 10 BRBS 435 (1979) (two

days’ exposure to the injurious stimuli satisfies Cardillo ).
Compare Todd Pacific Shipyards Corporation v. Director, OWCP , 914
F.2d 1317 (9th Cir. 1990), rev’g Picinichv. Lockheed Shipbuilding,

22 BRBS 289 (1989).

As Decedent worked for EBC until 1990, as he was exposed to
asbestos dust and fibers until the early 1980s, as he was exposed
to welding fumes and grinding dust until the late 1980s and as EBC
was a self-insurer under the ACT during those time periods, EBC is
responsible for the benefits awarded herein.

WEC is dismissed as a party herein and an appropriate ORDER
will be entered to that effect.

Section 8(f) of the Act

Regarding the Section 8(f) issue, the essential elements of
that provision are met, and employer’s liability is limited to one
hundred and four (104) weeks, if the record establishes that (1)
the employee had a pre-existing permanent partial disability, (2)
which was manifest to the employer prior to the subsequent
compensable injury and (3) which combined with the subsequent
injury to produce or increase the employee’s permanent total or
partial disability, a disability greater than that resulting from
thefirstinjury alone. Lawson v. Suwanee Fruitand Steamship Co.,
336 U.S. 198 (1949); Director, OWCP v. Luccitelli , 964 F.2d 1303,
26 BRBS 1 (CRT) (2d Cir. 1992), rev'g Luccitelli v. General
Dynam cs Corp., 25 BRBS 30 (1991); Director, OANP v. General
Dynami cs Corp., 982 F.2d 790 (2d Cir. 1992); FMC Cor poration v.
Director, OACP, 886 F.2d 1185, 23 BRBS 1 (CRT) (9th Cir. 1989);
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Director, OWCP v. Cargill, Inc. , 709 F.2d 616 (9th Cir. 1983);
Director, OWCP v. Newport News & Shipbuilding & Dry Dock Co. , 676
F.2d 110 (4th Cir. 1982); Director, OWCP v. Sun Shipbuilding & Dry

Dock Co. , 600 F.2d 440 (3rd Cir. 1979); C & P Telephone v.
Director, OWCP, 564 F.2d 503 (D.C. Cir.1977); Equitable Equipment
Co. v. Hardy, 558 F.2d 1192 (5th Cir. 1977); Shaw v. Todd Pacific

Shipyards , 23 BRBS 96 (1989); Dugan v. Todd Shipyards , 22 BRBS 42
(1989); McDuffie v. Eller and Co. , 10 BRBS 685 (1979); Reed v.
Lockheed Shipbuilding & Construction Co. , 8 BRBS399(1978); Nobles
v. Children’s Hospital , 8 BRBS 13 (1978). The provisions of

Section 8(f) are to be liberally construed. See Director v. Todd
Shipyard Corporation , 625 F.2d 317 (9th Cir. 1980). The benefit of

Section 8(f) is not denied an employer simply because the new

injury merely aggravates an existing disability rather than

creating a separate disability unrelated to the existing

disability. Director, OWCP v. General Dynamics Corp. , 705 F.2d
562, 15 BRBS 30 (CRT) (1st Cir. 1983); Kooley v. Marine Industries
Northwest , 22 BRBS 142, 147 (1989); Benoit v. General Dynamics

Corp., 6 BRBS 762 (1977).

The employer need not have actual knowledge of the pre-
existing condition. Instead, "the key to the issue is the
availability to the employer of knowledge of the pre-existing
condition, not necessarily the employer’s actual knowledge of it."
Dillingham Corp. v. Massey , 505 F.2d 1126, 1228 (9th Cir. 1974).
Evidence of access to or the existence of medical records suffices
to establish the employer was aware of the pre-existing condition.

Director v. Universal Terminal & Stevedoring Corp. , 575 F.2d 452
(3d Cir. 1978); Berkstresser v. Washington Metropolitan Area

Transit Authority , 22 BRBS 280 (1989), revd and remanded on other
grounds sub nom. Director v. Berstresser, 921 F.2d 306 (D.C. Cir.

1990); Reiche v. Tracor Marine, Inc. , 16 BRBS 272, 276 (1984);
Harris v. Lambert’s Point Docks, Inc. , 15 BRBS 33 (1982), aff'd,
718 F.2d 644 (4th Cir. 1983). Delinski v. Brandt Airflex Corp.,

BRBS 206 (1978). Moreover, there must be information available
which alerts the employer to the existence of a medical condition.

Eymard & Sons Shipyard v. Smith , 862 F.2d 1220, 22 BRBS 11 (CRT)

(5th Cir. 1989); Armstrong v. General Dynamics Corp. , 22 BRBS 276
(1989); Berkstresser , supra, at 283; Villasenor v. Marine
Maintenance Industries , 17 BRBS 99, 103 (1985); Hitt v. Newport
News Shipbuilding and Dry Dock Co. , 16 BRBS353(1984); Musgrovev.
William E. Campbell Company , 14BRBS 762 (1982). Adisability will

be found to be manifest if it is "objectively determinable” from

medical records kept by a hospital or treating physician. Falcone
v. General Dynamics Corp. , 16 BRBS 202, 203 (1984). Prior to the
compensable second injury, there must be a medically cognizable

physical ailment. Dugan v. Todd Shipyards , 22 BRBS 42 (1989);
Brogden v. Newport News Shipbuilding and Dry Dock Company , 16 BRBS
259 (1984); Falcone , supra .

The pre-existing permanent partial disability need not be
economically disabling. Director, OWCP v. Campbell Industries , 678
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F.2d 836, 14 BRBS 974 (9th Cir. 1982), cert. denied , 459 U.S.1104
(1983);  Equitable Equipment Company v. Hardy , 558 F.2d 1192,6 BRBS
666 (5th Cir. 1977); Atlantic & Gulf Stevedores v. Director, OWCP,

542 F.2D 602 (3d Cir. 1976).

An x-ray showing pleural thickening, followed by continued
exposure to the injurious stimuli, establishes a pre-existing
permanent partial disability. Topping Vv. Newport News
Shipbuilding , 16 BRBS 40 (1983); Musgrove v. William E. Campbell
Co., 14 BRBS 762 (1982).

Section 8(f) relief is not applicable where the permanent
total disability is due solely to the second injury. In this
regard, see Director, OWCP (Bergeron) v. General Dynamics Corp.,
982 F.2d 790, 26 BRBS 139 (CRT)(2d Cir. 1992); Luccitelli v.
General Dynamics Corp. , 964 F.2d 1303, 26 BRBS 1 (CRT)(2d Cir.
1992); CNA Insurance Company v. Legrow , 935 F.2d 430, 24 BRBS 202
(CRT)(1st Cir. 1991) In addressing the contribution element of
Section 8(f), the United States Court of Appeals for the Second
Circuit, in whose jurisdiction the instant case arises, has
specifically stated thatthe employer’s burden of establishing that
a claimant's subsequent injury alone would not have cause
claimant’s permanent total disability is not satisfied merely by
showing that the pre-existing condition made the disability worse
than it would have been with only the subsequent injury. See
Director, OWCP v. General Dynamics Corp. (Bergeron), supra.

Even in cases where Section 8(f) is applicable, the Special
Fund is not liable for medical benefits. Barclift v. Newport News
Shipbuilding & Dry Dock Co. , 15 BRBS 418 (1983), revd on other
grounds sub nom. Director, OWCP v. Newport News Shipbuilding & Dry
Dock Co. , 737 F.2d 1295 (4th Cir. 1984); Scott v. Rowe Machine
Works, 9 BRBS 198 (1978); Spencer v. Bethlehem Steel Corp. , 7 BRBS
675 (1978).

The Board has consistently held that, except in hearing loss
cases, Section 8(f) only appliesto schedule injuries exceeding 104

weeks. Byrd v. Toledo Overseas Terminal , 18 BRBS 144,147 (1986);
Strachan Shipping Co. v. Nash , 15 BRBS 386, 391 (1983), affd in
relevant part, 760 F.2d 569 (5th Cir. 1985), on reconsideration en

banc, 782 F.2d 513 (5th Cir. 1986).

Section 8(f) relief is not available to the employer simply
because it is the responsible employer or carrier under the last
employer rule promulgated in Travelers Insurance Co. v. Cardillo,
225 F.2d 137 (2d Cir. 1955), cert. denied sub nom. Ira S. Bushey
Co. v. Cardillo, 350 U.S. 913 (1955). The three-fold requirements
of Section 8(f) must still be met. Stokes v. Jacksonville
Shipyards, Inc., 18 BRBS 237, 239 (1986), aff'd sub  nom.
Jacksonville Shipyards, Inc. v. Director , 851 F.2d 1314, 21 BRBS
150 (CRT) (11th Cir. 1988).
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In Huneycutt v. Newport News Shipbuilding & Dry Dock Co. , 17
BRBS 142 (1985), the Board held that where permanent partial
disability is followed by permanent total disability and Section
8(f) is applicable to both periods of disability, employer is
liable for only one period of 104 weeks. In Huneycultt, the
claimant was permanently partially disabled due to asbestosis and
thenbecame permanently totally disabled due to the same asbestosis
condition, which had been further aggravated and had worsened.
Thus, in Davenport v. Apex Decorating Co. , 18 BRBS 194 (1986), the
Board applied Huneycutt to a case involving permanent partial
disability for a hip problem arising out of a 1971 injury and a
subsequent permanent total disability for the same 1971 injury.

See also Hickman v. Universal Maritime Service Corp. , 22 BRBS 212
(1989); Adamsv. Newport News Shipbuilding and Dry Dock Company , 22
BRBS 78 (1989); Henry v. George Hyman Construction Company , 21BRBS
329 (1988); Bingham v. General Dynamics Corp. , 20 BRBS 198 (1988);
Sawyer v. Newport News Shipbuilding and Dry Dock Co. , 15 BRBS 270
(1982); Graziano v. General Dynamics Corp. , 14 BRBS 950 (1982)

(where the Board held that where a total permanent disability is
found to be compensable under Section 8(a), with the employer’s
liability limited by Section 8(f) to 104 weeks of compensation, the
employer will not be liable for an additional 104 weeks of death
benefits pursuant to Section 9 where the death is related to the
injury compensated under Section 8 as both claims arose from the
same injury which, in combination with a pre-existing disability

resulted in total disability and death); Cabe v. Newport News

Shipbuilding and Dry Dock Co. , 13 BRBS 1029 (1981); Adams, supra.
However, the Board did not apply Huneycutt in Cooper v.

Newport News Shipbuilding & Dry Dock Co. , 18 BRBS 284, 286 (1986),

where claimant’s permanent partial disability award was for
asbestosis and his subsequent permanent total disability award was
precipitated by a totally new injury, a back injury, which was
unrelated to the occupational disease. While itis consistent with

the Act to assess employer for only one 104 week period of
liability for all disabilities arising out of the same injury or
occupational disease, employer’s liability should not be so limited
when the subsequent total disability is caused by a new distinct
traumatic injury. In such a case, a new claim for a new injury
must be filed and new periods should be assessed under the specific
language of Section 8(f). Cooper , Supra , at?286.

However, employer’s liability is not limited pursuant to
Section 8(f) where claimant’s disability did not result from the
combination or coalescence of a prior injury with a subsequent one.

Two "R" Drilling Co. v. Director, OWCP , 894 F.2d 748, 23 BRBS 34
(CRT) (5th Cir. 1990); Duncanson-Harrelson Company v. Director,
OWCP and Head and Hachette , 644 F.2d 827 (9th Cir. 1981).
Moreover, the employer has the burden of proving that the three

requirements of the Act have been satisfied. Director, OWCP v.
Newport News Shipbuilding and Dry Dock Co. , 676 F.2d 110 (4th Cir.
1982). Mere existence of a prior injury does not, ipso facto,
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establish a pre-existing disability for purposes of Section 8(f).

American Ship-building v. Director, OWCP , 865 F.2d 727,22 BRBS 15
(CRT) (6th Cir. 1989). Furthermore, the phrase "existing permanent

partial disability" of Section 8(f) was not intended to include

habits which have a medical connection, such as a bad diet, lack of

exercise, drinking (but not to the level of alcoholism) or smoking.

Sacchetti v. General Dynamics Corp. , 14 BRBS29, 35 (1981); affd,
681 F.2d 37 (1st Cir. 1982). Thus, there must be some pre-existing

physical or mental impairment, viz , a defect in the human frame,
suchasalcoholism, diabetes mellitus, labile hypertension, cardiac

arrhythmia, anxiety neurosis or bronchial problems. Director, OWCP
v.Pepco , 607F.2d 1378 (D.C. Cir. 1979), affg , 6 BRBS527(1977);
Atlantic & Gulf Stevedores, Inc. v. Director, OWCP , 542 F.2d 602
(3d Cir. 1976); Parent v. Duluth Missabe & Iron Range Railway Co.,

7 BRBS 41 (1977). As was succinctly stated by the First Circuit

Court of Appeals, ". . . smoking cannot become a qualifying

disability [for purposes of Section 8(f)] until it results in

medically cognizable symptoms that physically impair the employee.

Psyched, supra, at681F.2d 37.

On the basis of the totality of the record, | find and
conclude that EBC has not satisfied these requirements because the
record reflects that Decedent died as a result of his lung cancer,
a fatal disease per se . (CX 1) 1 note that no other medical
condition is listed on Decedent’s death certificate.

As Decedent was a voluntary retiree and as benefits are being
awar ded under Section 8(c)(23) for Decedent's lung cancer (CX 1),
only Decedent's prior pulnonary problens can qualify as a pre-
existing permanent partial disability, which, together wth

subsequent exposure to the injurious stinmuli, would thereby entitle
the Enpl oyer to Section 8(f) relief. 1In this regard, see Adamsv.
Newport News Shipbuilding and Dry Dock Company , 22 BRBS 78, 85

(1989) .
In Adams the Benefits Review Board held at page 85:

"Regardi ng Section 8(f) relief and the Section 8(c)(23) claim
we hold, as a matter of |aw, that Decedent's pre-existing hearing
| oss, lower back difficulties, anema and arthritis are not pre-
exi sting permanent partial disabilities which can entitle Enpl oyer
to Section 8(f) relief because they cannot contribute to Caimnt's
disability wunder Section 8(c)(23). A Section 8(c)(23) award
provi des conpensation for pernmanent partial disability due to
occupational disease that becones manifest after voluntary
retirement. See, e.g. , MaclLeod v. Bethlehem Steel Corp. , 20 BRBS
234, 237 (1988); see also 33 U S.C. 88908(c)(23), 910(d)(2).
Conmpensation is awarded based solely on the degree of permanent
i mpai rment arising fromthe occupational disease. See 33 U S C
8908(c) (23). Section 8(f) relief is only available where
claimant's disability is not due to his second injury alone. 1In a
Section 8(c)(23) case, a pre-existing hearing |oss, or back,
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arthritic or anemic conditions have no role in the award and cannot
contribute to a greater degree of disability, since only the
impairment due to occupational lung disease is compensated. Inthe
instant case, therefore, only Decedent’s pre-existing COPD could
have combined with Decedent’'s mesothelioma to cause a materially
and substantially greater degree of occupational disease-related
disability. Accordingly, Decedent's other pre-existing
disabilities cannot serve as a basis for granting Section 8(f)

relief on the Section 8(c)(23) claim. Similarly, with regard to

Section 8(f) relief and the Section 9 Death Benefits claim, only
Decedent's COPD could, as a matter of law, be a pre-existing
disability contributing to Decedent’'s death in this case. The
evidence of record establishes a contribution from the COPD to
Decedent's death, in addition to respiratory failure from
mesothelioma. See generally Dugas (v. Durwood Dunn, Inc.), supra,
21 BRBS at 279."

In Adams, the Board noted, "there is evidence that prior to
contracting mesothelioma, Decedent suffered from chronic
obstructive pulmonary disease (COPD), hearing loss, lower back
difficulties, anemia and arthritis. The Director argues that
Employer failed to establish any elements for a Section 8(f) award
based on Claimant’'s pre-existing chronic obstructive pulmonary
disease, back condition, arthritis and hearing loss."

However, in this case at bar, Decedent was in fairly good
health at the time of his voluntary retirement on November 30, 1990
(CX 13), and his lung cancer did not become manifest, and was not
diagnosed, until November 19, 1999, at which time he had the chest
x-ray showing that fatal mass. (CX 8 at 38)

In view of the foregoing, the Employer is not entitled to
Section 8(f) relief on the basis of the Board’s holding in Adams,
supra.

Section 8(f) relief is not available to the Employer simply
because it is the responsible employer or carrier under the last
employer rule promulgated in Travelers Insurance Co. v. Cardillo,
225 F.2d 137 (2d Cir. 1955), cert. denied sub nom. , lra S. Bushey
Co. v. Cardillo, 350 U.S. 913 (1955). The three-fold requirements
of Section 8(f) must still be met. Stokes v. Jacksonville
Shipyards, Inc., 18 BRBS 237, 239 (1986), aff'd sub  nom.
Jacksonville Shipyards, Inc. v. Director, OWCP , 851 F.2d 1314,21
BRBS 150 (CRT) (11th Cir. 1988).

Moreover, Employer’s liability is not limited pursuant to
Section 8(f) where Claimant’s disability did not result from the
combination of coalescence of a prior injury with a present one.

Duncanson-Harrelson Company v. Director, OWCP , 644 F.2d 827 (9th
Cir. 1981). Moreover, the Employer has the burden of proving that

three requirements of the Act have been satisfied. Director, OWCP
v. Newport News Shipbuilding and Dry Dock Co. , 676 F.2d 110 (4th

-41-



Cir. 1982).

In the case at bar, the Employer relies upon Decedent’s
extensive smoking history in support of its argument that Section
8(f) is applicable herein. Decedent was in fairly good health when
he retired voluntarily in 1990 (CX 13), and his lung cancer was not
diagnosed until November 19, 1999. Lung cancer, a fatal disease,
alone caused Decedent’'s death, and there was no coalescence or
combination withany underlying cardiac disease, and, even assuming
the existence of such coalescence, Section 8(f) relief is not
permissible pursuantto the Board’s holding in Adams, supra, a case
neither cited nor distinguished by the Employer.

Moreover, the Benefits Review Board has held, as a matter of
law, that a decedent’s pre-existing hearing loss, lower back
difficulties, anemia and arthritis are not pre-existing permanent
partial disabilities which can entitle employer to Section 8(f)

relief because they cannot contribute to decedent’s disability
under Section 8(c)(23). Adamsv. Newport News Shipbuilding and Dry
Dock Company, 22 BRBS78,85(1989). In Adams, the Board held that

Section 8(c)(23) compensates "only the impairment due to
occupational lung disease" and "only decedent’s pre-existing COPD
(chronic obstructive pulmonary disease) could have combined with
decedent’s mesothelioma to cause a materially and substantially
greater disease of occupational disease-related disability.
Accordingly, decedent’'s other pre-existing disabilities cannot
serve as a basis for granting Section 8(f) relief on the Section
8(c)(23) claim. Similarly, with regard to a Section 9 Death
Benefits claim, only decedent’s COPD could, as a matter of law, be

a pre-existing disability contributing to decedent’s death in this
case." Adams, supra , at 85.

Inthe case sub judice , EBC hasnotdemonstrated the existence
of such pre-existing permanent partial disability and, a fortiori,
Section 8(f) relief is not available.

The Benefits Review Board has held thatthe Administrative Law
Judge erred in setting a 1979 commencement date for the permanent
partial disability award under Section 8(c)(23) since x-ray
evidence of pleural thickening alone is not a basis for a permanent

impairmentrating under the AMA Guides . Therefore, where the first
medical evidence of record sufficient to establish a permanent im-
pairment of decedent’s lungs under the AMA Guides was an April 1985

medical report which stated that decedent had disability of his

lungs, the Board held that the permanent partial disability award

for asbestos-related lung impairment should commence on March 5,

1985 as a matter of law. Ponder v. PeterKiewit Sons’ Company, 24
BRBS 46, 51 (1990).

Attorney’s Fee
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Claimant's attorney, having successfully prosecuted this
matter, is entitled to a fee assessed against the EBC as a self-
insurer.  Claimant's attorneys shall file a fee application
concerning services rendered and costs incurred in representing
Claimant after June 20, 2001, the date of the informal conference.
Services rendered prior to this date should be submitted to the
District Director for her consideration. The fee petition shall be
filed within thirty (30) days of receipt of this decision and EBC s
counsel shall have fourteen (14) days to comrent thereon.

ORDER

Based upon the foregoi ng Findings of Fact, Conclusions of Law
and upon the entire record, | issue the follow ng conpensation
order. The specific dollar conmputations of the conpensation award
shall be admi nistratively perforned by the District D rector.

It is therefore ORDERED that:

1. El ectric boat Conpany as a self-insured Enployer (EBC)
shall pay to Caimant, as executrix of the Decedent’s estate,
conpensation for one hundred (100% percent permanent partial
i mpai rment from Novenber 19, 1999 through March 30, 2000, based
upon t he National Average Wekly Wage of $450. 64, such conpensati on
to be conputed in accordance with Sections 8(c)(23) and (2)(10) of
t he Act.

2. EBC shall also pay Decedent's w dow, Donna M Bani a,
("Caimant"), Death Benefits from March 31, 2000, based upon the
Nat i onal Average Weekly Wage of $450. 64, in accordance with Section
9 of the Act, and such benefits shall continue for as |ong as she
is eligible therefor.

3. EBC shall also reinburse or pay daimnt reasonable
funeral expenses of $1,590.00 pursuant to Section 9(a) of the Act.
(CX 3)

4. Interest shall be paid by EBC on all accrued benefits at
the T-bill rate applicable under 28 U.S.C. 81961 (1982), conputed
from the date each paynent was originally due until paid. The
appropriate rate shall be determ ned as of the filing date of this
Deci sion and Order with the District Director. Interest shall also
be paid on the funeral benefits untinely paid by the Enpl oyer.

5. EBC shall pay for such reasonable, appropriate and
necessary nmedi cal care and treatnent as t he Decedent’s work-rel ated
injury referenced herein required, subject to the provisions of
Section 7 of the Act, and such nedi cal expenses began on Novenber
19, 1999.

6. Caimant's attorneys shall file, within thirty (30) days
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of receipt of this Decision and Order, a fully supported and fully
itemized fee petition, sending a copy thereof to EBC s counsel who
shall then have fourteen (14) days to comment thereon. This Court
has jurisdiction over those services rendered and costs incurred
after the informal conference on June 20, 2001.

6. Westi nghouse Electric Conpany shall be DISMISSED as a
party to this proceeding.

DAVID W. DI NARDI
District Chief Judge

Bost on, Massachusetts
DWD: j |



